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18. SB 518 (Leno) Mr. Caswell Victims of violent crimes:
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22. SB 676 (Cannella) Ms. Uribe Disorderly conduct: invasion
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23. SB 716 (Lara) Mr. Billingsley Animal cruelty: elephants.

24. SB 776 (Block) Mr. Caswell Disorderly conduct:
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Individuals who, because of a disability, need special assistance to attend or participate in an
Assembly committee hearing or in connection with other Assembly services, may request
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should be made 48 hours in advance whenever possible.



SB 110
Page 1

Date of Hearing: June 16, 2016
Counsel: Stella Choe

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 110 (Fuller) — As Amended June 23, 2015

SUMMARY: Makes it an alternate felony-misdemeanor offense for any person to willfully
threaten unlawful violence that will result in death or great bodily injury to occur on the grounds
of a school, as defined, where the threat creates a disruption at the school. Specifically, this bill:

1y

2)
3)

4

3)

Provides that any person who, by any means, including, but not limited to, by means of an
electronic act, willfully threatens unlawful violence that will result in death or great bodily
injury to occur upon the grounds of a school with the specific intent that the statement be
taken as a threat, even if there is no intent of carrying it out, and where the threat, on its face
and under the circumstances in which it is made, is so unequivocal, unconditional,
immediate, and specific as to convey a gravity of purpose and an immediate prospect of
execution of the threat, and that threat creates a disruption at the school, is guilty of a
misdemeanor or a county-jail eligible felony.

Specifies that this bill does not preclude or prohibit prosecution under any other law.
Defines "disruption" as an interference with peaceful activities of the campus or facility.

Provides that "electronic act" has the same meaning as is found in relevant sections of the
Education Code.

Defines "school" to mean a state preschool, a private or public elementary, middle,
vocational, junior high, or high school, a community college, a public or private university,
or a location where a school-sponsored event is or will be taking place.

EXISTING LAW:

1)

2)

States that any person who willfully threatens to commit a crime which will result in death or
great bodily injury to another person, with the specific intent that the statement, made
verbally, in writing, or by means of an electronic communication device, is to be taken as a
threat, even if there is no intent of actually carrying it out, which, on its face and under the
circumstances in which it is made, is so unequivocal, unconditional, immediate, and specific
as to convey to the person threatened, a gravity of purpose and an immediate prospect of
execution of the threat, and thereby causes that person reasonably to be in sustained fear for
his or her own safety or for his or her immediate family’s safety, shall be punished by
imprisonment in the county jail not to exceed one year, or by imprisonment in the state
prison. (Pen. Code, § 422.)

States that any person who knowingly and willingly threatens the life of, or threatens serious
bodily harm to, any elected public official, as specified, or the staff or immediate family of
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any of the specified elected public officials, with the specific intent that the statement is to be
taken as a threat, and the apparent ability to carry out that threat by any means, is guilty of a
public offense, punishable as either a misdemeanor or felony, as specified. (Pen. Code, § 76.)

Provides that any person who knowingly threatens to use a weapon of mass destruction with
the specific intent that the statement as defined or a statement made by means of an
electronic communication device, is to be taken as a threat, even if there is no intent of
actually carrying it out, which on its face and under the circumstances in which it is made, is
so unequivocal, immediate, and specific as to convey to the person threatened, a gravity of
purpose and an immediate prospect of execution of the threat, and thereby causes that person
reasonably to be in sustained fear for his or her own safety shall be punished by either a
misdemeanor or felony, as specified. (Pen. Code, § 11418.5, subd. (a).)

FISCAL EFFECT: Unknown.

COMMENTS:

1)

2)

Author's Statement: According to the author, "The threat of violence in California schools
and colleges through social media or other electronic communication is a problem. These
threats not only instill fear and force the cancellation of classes and building closures, but
they can cost school districts considerable funds. This includes the cost to investigate and
prosccute perpetrators, to hire additional safety personnel to observe student activities and
websites, and to purchase surveillance equipment to monitor non-classroom areas. The
impact expands beyond the incidence, and hinders the learning environment.

"Roughly 30% of violent threats made against schools were delivered through social media,
email, text messaging and other electronic means from August 2013 to J anuary 2014. Itis
believed this percentage has increased and will continue to rise. These electronic threats
include school bomb threats, shooting threats, hoaxes, and acts of violence.

"SB 110 simply assists law enforcement and the courts by holding those accountable who
make violent threats against a school by an electronic act, when those threats interfere with
the activities of the campus or facility.

"SB 110 is needed to address a new trend and to update our Penal Code to reflect modern
technology. SB 110 will protect our children and hold individuals accountable who have
stricken fear and confusion into our classrooms."

First Amendment: Restrictions on Threatening Speech: The First Amendment to the
United States Constitution states: "Congress shall make no law . . . abridging the freedom of
speech . ..." This fundamental right is applicable to the states through the due process
clause of the Fourteenth Amendment. (Aguilar v. Avis Rent A Car System, Inc. (1999) 21
Cal. 4th 121, 133-134, citing Gitlow v. People of New York (1925) 268 U.S. 652, 666.)
Article I, section 2, subdivision (a) of the California Constitution provides that: "Every
person may freely speak, write and publish his or her sentiments on all subjects, being
responsible for the abuse of this right. A law may not restrain or abridge liberty of speech or
press."

While these guarantees are stated in broad terms, "the right to free speech is not absolute."
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(Aguilar v. Avis Rent A Car System, Inc., supra, 21 Cal. 4th at p. 134, citing Near v.
Minnesora (1931) 283 U.S. 697, 708; and Stromberg v. California (1931) 283 U.S. 359.) As
the United States Supreme Court has acknowledged: "Many crimes can consist solely of
spoken words, such as soliciting a bribe (Pen. Code, § 653f), perjury (Pen. Code, § 118), or
making a terrorist threat (Pen. Code, § 422)." In In re M.S. (1995) 10 Cal. 4th 698, 710, the
court held that "the state may penalize threats, even those consisting of pure speech, provided
the relevant statute singles out for punishment threats falling outside the scope of First
Amendment protection.” Nonetheless, statutes criminalizing threats must be narrowly
directed against only those threats that truly pose a danger to society. (People v. Mirmirani
(1981) 30 Cal. 3d 375, 388, fn. 10.)

The First Amendment permits states to ban a true threat. (Watts v. United States (1969) 394
U.8. 705, 708.) True threats are "statements where the speaker means to communicate a
serious expression of an intent to commit an act of unlawful violence to a particular
individual or group of individuals." (Virginia v. Black (2003) 538 U.S. 343, 359, citing
Waitts v. United States, supra, 394 U.S. at 708.)

Recently, the Supreme Court again reviewed criminal threats and the mental state required.
(Elonis v. United States, No. 13-983, 2015 U.S. LEXIS 3719 (2015).) Elonis was convicted
of making criminal threats against his soon-to-be ex-wife and others after he posted several
rap lyrics that included graphically violent language and imagery on his Facebook page.
There were added disclaimers that the lyrics were "fictitious" and his writings were
"therapeutic” and helped him "deal with the pain." (Id. at *6-7.) At trial, the court instructed
the jury that Elonis could be found guilty if a reasonable person would foresee that his
statements would be interpreted as a threat. (/d. at *1.) The prosecution's closing argument
also emphasized that it was irrelevant whether Elonis intended the Facebook postings to be
threats. (/d. at *13.) The appellate court held that the prosecution only had to show that
Elonis intentionally made the communication, not that he intended to make a threat, The
Supreme Court reversed that decision and overturned Elonis' conviction finding that the
prosecution failed to make a showing of Elonis' subjective intent.

Elonis' conviction was based on how his Facebook posts would be understood by a
reasonable person, rather than his subjective intent. The Court rejected the use of this
standard, asserting that "[h]aving liability turn on whether a 'reasonable person' regards the
communication as a threat—regardless of what the defendant thinks— 'reduces culpability on
the all-important element of the crime to negligence,' and we 'have long been reluctant to
infer that a negligence standard was intended in criminal statutes.” Under these principles,
‘what [Elonis] thinks' does matter." (Elonis v. United States, 2015 U.S. LEXIS 3719, at *22-
23)

This bill requires a showing of specific intent on the part of the person communicating the
threat, rather than negligence or even recklessness. This is the highest level of culpability
required for a crime, which satisfies the Supreme Court's ruling in both Elonis v. United
States, supra, and Virginia v. Black, supra. Additionally, this bill requires that the threat on
its face and under the circumstances in which it is made, is so unequivocal, unconditional,
immediate, and specific as to convey to the person threatened, a gravity of purpose and an
immediate prospect of execution of the threat. This language is contained in current statutes
punishing true threats and has been accepted by the California Supreme Court. (People v.
Mirmirani, supra, 30 Cal. 3d at p. 388, fn. 10, quoting United States v. Kelner, (1976 2nd
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Cir.) 534 F.2d 1020.) Thus, it appears that the provisions in this bill would likely pass
constitutional muster,

Threats Made by Electronic Communications May be Prosecuted Under Existing Law:
This bill creates a new alternate felony-misdemeanor offense for any person, by any means,
including by means of an electronic act, to threaten unlawful violence to occur upon the
grounds of a school where the threat creates a disruption at the school. However, this
conduct may already be prosecuted either as a misdemeanor or a felony under existing Penal
Code Section 422. That section specifies that the threat may be made "verbally, in writing,
or by means of an electronic communication device.” (Pen. Code, § 422, subd. (a).)
"Electronic communication" is defined broadly to include "any transfer of signs, signals,
writing, images, sounds, data, or intelligence of any nature transmitted in whole or in part by
a wire, radio, electromagnetic, photoelectronic or photooptical system that affects interstate
or foreign commerce" with a few limited exceptions. (Pen. Code, § 422, subd. (¢),
referencing 18 U.S.C. § 2510.)

An example illustrating the existing law's application to threats of violence on school
grounds made by means of an electronic act, such as social media, can be found in an
appellate court's recent ruling. (fn re L.F. (June 3, 2015, A142296) [nonpub. opn.]; Egelko,
Smiling Emojis Aside, Student's Threats Were Serious, Court Says, San Francisco Chronicle,
(June 4, 2015) <http://www.sfgate.com/crime/article/Smiling-emojis-aside-student-s-threats-
were-6307626.php> [as of June 8, 2015].) The adjudged minor was a Fairfield High School
student who posted on her Twitter account that she planned to bring a gun to school and
shoot people. While she did note specified areas of the school and one of the campus
monitors by name in some of her posts, her Tweets were generally targeted at all of the
students and staff at the school. The petition filed against the minor alleged that the minor
had made criminal threats against "Fairfield High School students and staff" instead of listing
specific persons. (/d. at p. 4.)

The appellate court affirmed the juvenile court's ruling that the minor had violated Penal
Code Section 422, and found that the minor intended her comments to be taken as threats,
even though she contended that she was only joking. (/nre L.F., supra, A142296. at p. 8.)

This bill creates a specific statute where it appears that the general statute already applies. As
illustrated by the case above, the current law already applies to criminal threats made through
electronic acts, such as Twitter or Facebook, to occur on school campuses.

Argument in Support: According to the Kern County Office of the District Attorney, "Over
the last year, the Juvenile Division of the Kern County District Attorney's Office reviewed
several instances of electronically transmitted threats. Many of these threats were
communication from suspects directly to victims via text messages or Facebook. These types
of threats could typically be addressed utilizing the provisions of the Penal Code section 422.
However, our office has also reviewed a new category of electronic threats that are
communicated from suspects to a broad audience via social media. These communications
typically threaten mass school violence. Unfortunately, there is currently no statute on the
books that specifically addresses this type of behavior. We believe that as technology
evolves, it is important for the law enforcement community to evolve along with it, in order
to ensure that every reasonable effort is expended to safeguard our communities."
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Argument in Opposition: According to the Pacific Juvenile Defender Center, "Instead of
arresting them and placing them in the juvenile justice system, we can better serve youth by
investing in alternative programs that hold them accountable and also have been shown to
increase school safety. For example, schools, including those within our state, have achieved
great success in using Restorative Justice, an alternative framework for handling student
misbehaviors, conflicts or victim-offender incidents in schools that addresses root causes of
student misbehavior through listening, accountability, and healing. Restorative Justice
demands that the offenders 'make right' the harm they have caused by accepting
responsibility for their actions and making restitution for the losses incurred by the victims,
school, and community. When Restorative Justice was implemented at a middle school in
West Oakland, violence and expulsions were eliminated and the suspension rate was reduced
by more than 75%. Further, a district-wide study in Oakland found that ninth grade reading
levels more than doubled in high schools using restorative justice, compared to an increase of
just 11% in other high schools. Research also shows that Restorative Justice is significantly
more effective at reducing repeat offending than conventional criminal justice approaches.
[Footnotes omitted.]

"SB 110 also presents serious First Amendment free speech concerns. '[Ulnder the First
Amendment the State can punish threatening expression ... only if the "speaker means to
communicate a serious expression of an intent to communicate an act of unlawful violence to
a particular individual or group of individuals." United States v. Bagdasarian, 652 F.3d
1113, 1116 (9th Cir. 2008) (quoting Virginia v. Black, 538 U.S. 343, 359 (2003)); see also
United States v. Havelock, 664 F.3d 1284, 1305 (9th Cir. 2011) (en banc) (Reinhardt, J.,
concurring) (stating that the relevant document did not contain a threat because it does not
identif]y] any particular individual or group of individuals as the intended objects of a
threat'). Contrary to these principles, SB 110 seeks to criminalize general statements that do
not specifically target any particular individuals or group of individuals.

"Further, SB 110 as written is overly broad and vague. The bill criminalizes threats that
‘creates a disruption at [] school,' and clarifies only that disruption is 'interference with
peaceful activities of the campus or facility.' This definition does not provide meaningful
guidance or notice of the prohibited conduct. Further, although the bill’s impetus is to
address threats made through social media or other electronic communications, it instead
broadly encompasses actions taken through 'any means, including but not limited to, by
means of an electronic act."

Related Legislation: SB 456 (Block) provides that any person who threatens to discharge a
firearm on the campus of a school, as defined, or location where a school-sponsored event is
or will be taking place, is guilty of an alternate felony-misdemeanor. SB 456 is pending
hearing by the Assembly Committee on Appropriations.

Prior Legislation:

a) AB 2355 (Aghazarian), of the 2007-2008 Legislative Session, would have removed the
requirement that a threat made against a public official must cause the person who is the
target of the threat to reasonably fear for his or her safety or the safety of his or her
immediate family. AB 2355 was held in the Committee on Appropriations’ suspense file.
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b) AB 140 (Hertzberg), Chapter 563, Statutes of 1999, among other provisions related to
terrorism, made it a crime for any person to knowingly threaten to use a weapon of mass
destruction, as specified, and resulting in an isolation, quarantine, or decontamination
effort.

REGISTERED SUPPORT / OPPOSITION:
Support

California State Sheriffs' Association
Crime Victims Action Alliance

Kern County Office of the District Attorney
Kern County Superintendent of Schools
Los Angeles Unified School District

Police Chief, City of Bakersfield

Opposition

American Civil Liberties Union of California
Black Parallel School Board

California Attorneys for Criminal Justice
California Gay-Straight Alliance
California Public Defenders Association
Legal Services for Prisoners with Children
National Center for Youth Law

Pacific Juvenile Defender Center

Public Advocates

Public Counsel

Youth Law Center

Analysis Prepared by: Stella Choe / PUB. S. /(916) 319-3744
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Date of Hearing: June 30, 2015
Counsel: Stella Choe

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 124 (Leno) — As Amended June 1, 2015
As Proposed to be Amended in Committee

SUMMARY: Establishes standards and protocols for the placement of juvenile offenders in
solitary confinement. Specifically, this bill:

1) Prohibits the use of solitary confinement on a person confined in a juvenile facility who is an
imminent danger to himself, herself, or others as a result of a mental disorder or who is
gravely disabled.

2) Provides that a person confined in any secure state or local juvenile facility, and who is not
an imminent danger to himself, herself, or others as a result of a mental disorder or who is
gravely disabled, shall be subject to solitary confinement only if all of the following are true:

a) The person poses an immediate and substantial risk of harm to the security of the facility,
to himself or herself, or to others that is not the result of a mental disorder;

b) All other less-restrictive options to address the risk have been attempted and exhausted;

¢) The performance of solitary confinement is done in accordance with the following
principles:

1) The person may be held in solitary confinement only for the minimum time required
to address the risk, and for a period of time that does not compromise the mental and
physical health of the minor or ward, but not to exceed four hours. The person shall
be returned to regular programming or placed in individualized programming that
does not involve solitary confinement;

it) If a person who is released from solitary confinement and is returned to regular or
individualized programming poses an immediate and substantial risk of harm to
himself or herself, or others, he or she may be placed back into solitary confinement
only under the standards and protocols in this bill;

iii) If a person in solitary confinement poses a risk of harm to himself or herself that is
not the result of a mental disorder, the condition shall be monitored closely by
custody staff of the juvenile facility; and,

iv) Consecutive periods of solitary confinement in excess of four hours shall be
prohibited.
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Prohibits the use of solitary confinement for the purposes of discipline, punishment,
coercion, or retaliation by staff.

Requires each local and state juvenile facility to document the usage of solitary confinement
for each incident when solitary confinement is used, including all of the following:

a) The name, age, gender and race of the person subject to solitary confinement;
b) The date and time the person was placed in solitary confinement;
¢) The date and time the person was released from solitary confinement;

d) The name and position of the person authorizing the placement of the person in solitary
confinement;

e) The names of staff involved in the incident leading to the use of solitary confinement;
f) A description of circumstances leading to use of solitary confinement;
g) A description of alternative actions and sanctions attempted and found unsuccessful; and,

h) The dates and times when staff checked in on the person when he or she was in solitary
confinement, and the person's behavior during the check.

States that the records created as documentation of each solitary confinement incident and
voluntary time outs shall be available for public inspection pursuant to the California Public
Records Act.

Provides that if a state or local juvenile facility currently documents the usage of solitary
confinement consistent with the requirement in this bill, then duplicative documentation shall
not be required.

Allows a person confined in a juvenile facility to request a voluntary time out, as defined, for
no longer than two hours. During any voluntary time out, the person must participate in all
programming and meals. The person may end his or her voluntary time out at any point upon
notifying a staff member. Voluntary time outs must be documented and include the name of
the person requesting the time out, his or her signature, when the voluntary time out began
and when it ended.

Clarifies that this bill's provisions are not intended to limit the use of single-person rooms or
cells for the housing of persons in juvenile facilities.

Defines the following terms:
a) "Juvenile facility" includes any of the following:
i) A juvenile hall;

ii) A juvenile camp or ranch;
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iii) A facility of the Department of Corrections and Rehabilitation (CDCR), Division of
Juvenile Facilities (DJJ);

iv) A regional youth educational facility;

v) A youth correctional center; or,

vi) Any other local or state facility used for the confinement of minors or wards.
"Minor" means a person who is any of the following:

i) A person under 18 years of age;

ii) A person under the maximum age of juvenile court jurisdiction who is confined in a
juvenile facility; or,

iii) A person under the jurisdiction of CDCR, DJIJ.

"Solitary confinement" means the placement of an incarcerated person in a locked sleep
room or cell alone with minimal or no contact with persons other than guards,
correctional facility staff, and attorneys. Solitary confinement does not include
confinement of a person in a single-person room or cell for brief periods of locked-room
confinement necessary for required institutional operations, including, but not limited to,
shift changes, showering, unit movements, or protection against communicable diseases.

"Ward" means a person who has been declared a ward of the court as provided.

"Voluntary time out" means a brief period of time in a sleep room or cell at the written
and signed request of the person confined in a juvenile facility.

10) Changes to the composition of local juvenile justice commissions to require two or more of
the members to be parents or guardians of previously incarcerated youth and one member to
be a licensed psychiatrist, licensed psychologist, or licensed clinical social worker with
expertise in adolescent development.

11) Adds two members to the regional juvenile justice commissions and requires two or more of
the members to be parents or guardians of previously incarcerated youth and one member to
be a licensed psychiatrist, licensed psychologist, or licensed clinical social worker with
expertise in adolescent development.

12) Requires a juvenile justice commission, as a part of its inspection of jails, lock ups and
facilities used for confinement, to review records relating to the use of solitary confinement,
as defined.

13) Requires a juvenile justice commission to report the results of its inspection and its
recommendations to the county board of supervisors, in addition to the juvenile court and the
Board of State and Community Corrections.
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14) States that the report shall be presented annually as part of a regularly scheduled public

meeting of the county board of supervisors, and may be published on the county
government’s Internet Web site.

15) States the Legislative finding that in order to protect the privacy and medical information of

persons confined in secure state and local juvenile facilities and held in solitary confinement,
it is necessary that identifying information about those persons be kept confidential, thus

justifying exemption of this information from disclosure under the California Public Records

Act.

EXISTING LAW:

1)

2)

3)

4)

3)

6)

7)

8)

States that the purpose of the juvenile court system is to provide for the protection and safety
of the public and each minor under the jurisdiction of the juvenile court and to preserve and
strengthen the minor’s family ties whenever possible, removing the minor from the custody
of his or her parents only when necessary for his or her welfare or for the safety and
protection of the public. (Welf. & Inst. Code, § 202, subd. (a).)

Provides that minors under the jurisdiction of the juvenile court as a consequence of
delinquent conduct shall, in conformity with the interests of public safety and protection,
receive care, treatment, and guidance that is consistent with their best interest, that holds
them accountable for their behavior, and that is appropriate for their circumstances. (Welf. &
Inst. Code, § 202, subd. (b).)

Authorizes minors under the age of 18 years to be adjudged to be a ward of the court for
violating any law of this state or of the United States or any ordinance of any city or county
of this state defining crime, as specified. (Welf. & Inst. Code, § 602.)

Provides that when a minor is adjudged a ward of the court on the ground that he or she is
delinquent, the court may make any and all reasonable orders for the care, supervision,
custody, conduct, maintenance, and support of the minor, including medical treatment,
subject to further order of the court, as specified. (Welf. & Inst. Code, § 727, subd. (a).)

Existing law authorizes the court to place a ward of the court in a juvenile hall, ranch, camp,
forestry camp, secure juvenile home, or the Division of Juvenile Facilities, as specified.
(Welf. & Inst. Code, § 726.)

Requires the Board of State and Community Corrections (BSCC) to adopt minimum
standards for the operation and maintenance of juvenile halls for the confinement of minors.
(Welf. & Inst. Code, §210.)

Provides that in each county there shall be a juvenile justice commission consisting of not
less than seven and no more than 15 citizens. Two or more of the members shall be persons
who are between 14 and 21 years of age, provided there are available persons between 14
and 21 years of age who are able to carry out the duties of a commission member in a manner
satisfactory to the appointing authority. (Welf. & Inst. Code, § 225)

Authorizes, in lieu of a county juvenile justice commission, the boards of supervisors of two
or more adjacent counties to agree to establish a regional juvenile justice commission
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consisting of at least 8 citizens, two of whom to be between 14 and 21 years of age if
available, and having a sufficient number of members so that their appointment may be
equally apportioned between the participating counties. (Welf. & Inst. Code, § 226.)

States that it shall be the duty of a juvenile justice commission to inquire into the
administration of the juvenile court law in the county or region in which the commission
serves. For this purpose the commission shall have access to all publicly administered
institutions authorized or whose use is authorized by this chapter situated in the county or
region, shall inspect such institutions no less frequently than once a year, and may hold
hearings. A judge of the juvenile court shall have the power to issue subpoenas requiring
attendance and testimony of witnesses and production of papers at hearings of the
commission, A juvenile justice commission shall annually inspect any jail or lockup within
the county that was used to confine a minor for more than 24 hours in the preceding calendar
year and issue a written report of the results of such inspection together with its
recommendations to the juvenile court and to the Board of Corrections. (Welf, & Inst. Code,
§ 229.)

FISCAL EFFECT: Unknown.

COMMENTS:

1)

2)

Author's Statement: According to the author, "Solitary confinement is an extremely
harmful measure, widely condemned as torture, but unfortunately it is one that continues to
be used in the California juvenile justice system under various programmatic titles. Solitary
confinement has not been shown to have any rehabilitative or treatment value, and the United
Nations has called upon all member countries to ban its use completely on minors. It is a
practice that endangers mental health and increases risk of suicide, and is often used as a
method to control a correctional environment, and not for any rehabilitative purpose. It does
not properly address disciplinary issues and more often, it increases these behaviors in youth,
especially those with mental health conditions. In 1999, the Office of Juvenile Justice and
Delinquency Prevention (OJJDP) released a study of juvenile facilities across the country
which found that 50% of youth who committed suicide where in solitary confinement at the
time of their suicide. Further, 62% of the suicide victims had a history of isolation.

"SB 124 does not ban the use of solitary confinement completely as many other jurisdictions
in the world have done, it merely limits the use of solitary to instances where there is an
actual threat to the safety of staff, other youth, or the general security of the facility. This bill
sets a reasonable statewide baseline to protect youth, and it is long overdue. California is
now behind 20 other states in banning punitive solitary confinement for youth, it is time that
we create a statewide policy governing this practice in order to provide a safer environment
for youth and staff, better rehabilitative outcomes for youth, and protection for our counties
against costly and damaging lawsuits stemming from the overuse of solitary confinement."

Background: According to the background materials provided by the author, "Title 15
regulations fail to provide specific guidelines around the use of solitary confinement,
oftentimes used interchangeably with terms like 'separation.’ Title 15 charges facility
administrators to develop written policies and procedures regarding the use of separation, but
does not provide additional guidance or limitations except that 'separated youth shall not be
denied normal privileges at the facility, except when necessary to accomplish the objectives



3)

SB 124
Page 6

of separation." Some juvenile corrections officials have denied that they use solitary
confinement because the practice of isolating youth from 21-23 hours a day, for weeks and
months at a time, exists under different definitions and programmatic titles in California’s
juvenile facilities.

"The use of solitary confinement is clearly documented in both state and local juvenile
facilities. Despite a longstanding consent decree in effect since 2004, an internal CDCR
audit found continuing abuses in the Division of Juvenile Facilities as late as 2011, including
youth locked up in their cells for more than 23 hours a day. Additionally, in a recent 2014
report released by Barry Krisberg of the Warren Institute at UC Berkeley, youth in the most
restrictive current program at DJJ known as the “Behavior Treatment Program,” were
required to receive only 3 hours outside of their cell, and were typically there for
approximately 60 days. Despite some improvements in state conditions since the 2011
audit, California cannot rely solely on a temporary consent decree, and it is critical that
statutory definitions and parameters on the use of isolation be established going forward. At
the local level, the abuse of solitary confinement has been alarming. A federal class-action
lawsuit has been filed against Contra Costa’s juvenile hall for youth with disabilities who
were placed in solitary confinement and denied education as a punishment. That case was
recently settled by the county, and the conditions of the settlement are nearly identical to the
provisions of SB 124, clearly demonstrating that the parameters established in the bill can be
implemented at the county level. [Footnotes omitted.]"

Consent-Decree: Farrell v. Cate: Historically, the use of solitary confinement in DJJ,
formerly the California Youth Authority (CYA), has posed significant issues and concerns.
In 2003 two mental-health experts conducted a study and reported on the CYA's programs
and services. (See Eric Trubin & Raymond Patterson, Report of Findings of Mental Health
and Substance Abuse Treatment Services to Youth in California Youth Authority Facilities
(Dec. 2003).) According to the report, "[w]ards . . . spend vast amounts of time alone in their
cells, a practice that extends not just to those being punished in lockup, but also to those on
suicide watch. Isolating individuals with mental-health issues can exacetbate their problems.
When wards do attempt suicide, their punishment is often isolation and restriction to cells for
days at a time. Once isolated, these wards are monitored via camera while sequestered in
rooms that are often dirty and sometimes contain fixtures that can be used to commit suicide.
In four facilities, the minimal medical attention provided occurs while such wards are locked
in cages. In one particularly unsettling account at the Chaderjian facility, a ward on suicide
watch who had been diagnosed with severe depression, schizophrenia, and a personality
disorder only received a five-minute visit with a psychiatrist each day." (Benvenue, Turning
Troubled Teens Into Career Criminals: Can California Reform the System to Rehabilitate Its
Youth Offenders? 38 Golden Gate U. L. Rev. (2007) pp. 48-49.)

As part of comprehensive litigation involving conditions at CYA that commenced in 2003,
Farrell v. Cate, CYA, now DJJ, is required to adopt reformed methods for dealing with
containment or isolation of wards. (See Consent Decree, Farrell v. Allen (Super. Ct. Alameda
County, 2004, No. RG 03079344) <http://www.prisonlaw.com/pdfs/farrellcd2.pdf>;
Defendant's Notice of Filing DJJ's Safety and Welfare Remedial Plan, Farrell v. Hickman
(Super. Ct. Alameda County, 2006, No. RG 03079344)
<http://www.prisonlaw.com/pdfs/SafetyPlanFinal.pdf>.)

The consent decree requires the DJJ to provide wards with adequate and effective care,
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treatment and rehabilitation services, including reducing violence and the use of force,
improving medical and mental health care, reducing the use of lock-ups and providing better
education programs. The on-going case is overseen by a Special Master who issues quarterly
reports. The most recent report, dated March 2015, is promising, showing that DJJ is making
significant progress in reducing lengthy lock-ups of juveniles.

This bill would enact minimum standards and protocol statewide for the use of solitary
confinement of juveniles which would provide additional protections once the consent decree
is lifted.

Regulations Pertaining to Juvenile Detention Facilities: The California Code of
Regulations Title 15, Minimum Standards for Juvenile Facilities, provides guidelines on the
isolation or separation of juveniles from the general population. "Separation" is defined in the
regulations as limiting a youth’s participation in regular programming for a specific purpose.

Section 1354 of Title 15 requires the facility administrator to develop and implement written
policies and procedures addressing the separation of youth for reasons that include, but are
not be limited to, medical and mental health conditions, assaultive behavior, disciplinary
consequences and protective custody. This section prohibits the denial of normal privileges
available at the facility, except when necessary to accomplish the objective of separation.
The policies and procedures shall ensure a daily review of separated youth to determine if
separation remains necessary.

Section 1359 of Title 15 requires the facility administrator, in cooperation with the
responsible physician, to develop and implement written policies and procedures governing
the use of "safety rooms." The section provides that the safety room shall be used to hold
only those youth who present an immediate danger to themselves or others, who exhibit
behavior which results in the destruction of property, or reveals the intent to cause self-
inflicted physical harm. A safety room shall not be used for punishment or discipline, or as a
substitute for treatment. This section specifies that the policies and procedures shall:

(a) Include provisions for administration of necessary nutrition and fluids, access to a toilet,
and suitable clothing to provide for privacy;

(b) Provide for approval of the facility manager, or designee, before a youth is placed into a
safety room;

(c) Provide for continuous direct visual supervision and documentation of the youth’s
behavior and any staff interventions every 15 minutes, with actual time recorded;

(d) Provide that the youth shall be evaluated by the facility manager, or designee, every four
hours;

(e) Provide for immediate medical assessment, where appropriate, or an assessment at the
next daily sick call;

(f) Provide that a youth shall be medically cleared for continued retention every 24 hours;
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(2) Provide that a mental health opinion is secured within 24 hours; and,

(h) Provide a process for documenting the reason for placement, including attempts to use
less restrictive means of control, and decisions to continue and end placement.

Section 1390 provides, when separating the youth for disciplinary reasons, discipline shall be
imposed at the least restrictive level which promotes the desired behavior and shall not
include corporal punishment, group punishment, physical or psychological degradation.

While the regulations provide some guidance on the use of solitary confinement on juveniles,
there is no specified limit on how long a juvenile may be placed in isolation. This bill
provides that juveniles may be placed in solitary confinement for four hours at a time as long
as certain procedures and policies are met.

Contra Costa County Juvenile Hall Law Suit: Recently, Contra Costa County settled a
pending lawsuit concerning its use of solitary confinement on juveniles. The lawsuit accused
the county’s Probation Department, which oversees the juvenile hall, of holding youth with
disabilities in solitary confinement for weeks or months at a time, depriving them of
education and allowing them to deteriorate mentally. (Lee, Contra Costa ending solitary
confinement at juvenile hall, SF Gate (May 19, 2014).)

According to the settlement documents, Probation will adopt standards which include
prohibiting the use room confinement for discipline, punishment, or retaliation, and
developing individualized programming for individuals with persistent behavior problems
that threaten the safety of the youth or staff or the security of the facility. The settlement
provides that a juvenile may be segregated in his or her room for no more than four hours and
only if the juvenile's behavior threatens immediate harm to themselves or others. After the
four hours, the juvenile must be removed from confinement and the staff must develop
specialized individualized programming for the individual in coordination with the office of
education, or assess whether the youth should be transported to a mental health facility.
(Romney, Contra Costa County to End Solitary Confinement for Juveniles, Los Angeles
Times (May 19, 2014).)

Similar to the settlement terms reached in the Contra Costa County case, this bill generally
provides that solitary confinement shall not be used on juveniles unless the juvenile poses an
immediate and substantial risk of harm to the security of the facility, to himself or herself, or
to others that is not the result of a mental disorder. This bill provides that the person may be
held in solitary confinement for the minimum time required to address the risk, and for a
period of time that does not compromise the mental and physical health of the minor or ward.
The period of time that the person is in solitary confinement shall not exceed four hours, and
at release the person must be returned to regular programming or placed in individualized
programming.

Due to concerns by the opposition that four hours may be insufficient in some cases to deal
with a person who continues to pose a threat to others, the author amended this bill to allow a
juvenile to be placed back into solitary confinement if the staff determines that the person
poses an immediate and substantial risk of harm to himself or others.
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6) Proposed Amendments to be Adopted in Committee: This bill will be heard as proposed

7)

8)

to be amended. The amendments clarify that the bill's provisions to allow for the separation
of a juvenile for medical conditions and to allow a juvenile to ask for a "voluntary time out"
with specified limitations.

Argument in Support: According to the Children's Defense Fund — California, a co-
sponsor of this bill, "For over a decade, Los Angeles County has been plagued by litigation
and a recently concluded Department of Justice oversight for abuse and problems inside its
juvenile facilities. This has cost the county millions of dollars in legal fees and reform
efforts. Throughout California, we have faced continuous litigation due to the unchecked use
of solitary confinement: the 2004 Division of Juvenile Facilities consent decree (Farrell
lawsuit'); the 2008 San Joaquin County lawsuit where youth were in their cells 23 hours or
more a day for as much as months on end; the 2009 Sacramento County consent decree for a
serious of abuses including the illegal use of extreme isolation; the 2014 San Diego County
suicide while in isolation lawsuit; and most recently, a federal class action lawsuit in Contra
Costa County which ended in a settlement agreement to curb the widespread practice of
solitary on youth with disabilities.

"SB 124, if enacted, would create a uniform definition of solitary confinement consistent
with national best practices and limit the use of solitary confinement to 4 hours. It would
also create a uniform practice of documenting its use.

"Already, states have enacted far-reaching measures to curb the use of solitary confinement.
Several states, including Connecticut, Arizona, Maine, Oklahoma, West Virginia, Missouri,
Alaska, New York and Texas, have outright prohibited solitary confinement for juveniles. In
2011, Colorado passed legislation limiting the use of isolation for its adult prisoners and
required mental health assessments immediately prior to placement in solitary confinement,
resulting in more than $25 million in annual savings. In 2012, Mississippi finalized a
consent decree to prohibit minors tried as adults from being placed in solitary confinement.
The time has come to limit the use of solitary confinement for juveniles in California."

Argument in Opposition: According to the Chief Probation Officers of California, "While
we appreciate the amendments taken to this point, they do not go far enough in ensuring that
the Chiefs will have the necessary tools available to them to discharge their duty and mission
of protecting all the wards in their care. The bill fails to take into account a myriad of issues
that are present in a facility on any given day that require probation to take action.
Fundamentally, in some situations the provisions of this bill are either impossible to
implement or implementation may cause harm to the very youth this bill is designed to
protect. Chiefs stand behind ensuring best practices are put in place to operate our facilities in
the safest manner for all those detained.

"Ultimately, the broad definition that remains in the bill does not take into account all the
types of situations we face daily. Placing a definition in statute instead of relying on a
regulatory scheme that can account for a variety of circumstances creates operational hurdles
that significantly limits probations ability to put into place best practices in response to the
specific situation presented. For example, the definition does not account for cases in which
the minor requests the time in their room alone or minors who are sick and prefer to rest in
their room during the day. Further, there are instances where two youth get into a fight that
results in both persons being a danger to themselves and others and, under the provisions of
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the bill as currently written, we are prohibited from temporarily confining one of the wards if
they should have a mental health disorder, yet can do so with the other ward."

9) Prior Legislation:

a) SB 61 (Yee), of the 2013-2014 Legislative Session, would have established standards and
protocols for the use of solitary confinement of minors and wards in state and local
juvenile facilities. SB 61 was ordered to the inactive file.

b) SB 970 (Yee), of the 2013-2014 Legislative Session, would have generally prohibited a
minor or ward who is detained in, or sentenced to, any juvenile facility or other secure
state or local facility from being subject to solitary confinement, as defined, unless the
minor or ward poses an immediate and substantial risk of harm to others or to the security
of the facility, and all other less-restrictive options have been exhausted, and only in
accordance with specified guidelines. SB 970 was never heard.

¢) SB 1363 (Yee), of the 2011-12 Legislative Session, would have established standards and
protocols for the use of solitary confinement in state and local juvenile facilities for the

confinement of delinquent minors. SB 1363 failed passage in the Senate Committee on
Public Safety.

REGISTERED SUPPORT / OPPOSITION:
Support

California Public Defenders Association (Sponsor)
Ella Baker Center for Human Rights (Sponsor)
Children's Defense Fund — California (Co-Sponsor)
Youth Justice Coalition (Co-Sponsor)

A New Way of Life Reentry Project

Alameda County Board of Supervisors

American Civil Liberties Union of California
American Friends Service Committee
Anti-Recidivism Coalition

Asian Americans Advancing Justice — Sacramento
Aspiranet

Association of Black Psychologists

AWARE-LA

Bend of the Arc: a Jewish Partnership for Justice
California Alliance for Youth and Community Justice
California Attorneys for Criminal Justice
California Catholic Conference of Bishops
California Civil Liberties Union

California Coalition for Youth

California Council of Churches Impact

California Immigrant Policy Center

California Psychological Association

California State University Northridge Social Worker Society
California Teachers Association



California Youth Empowerment Network
Californians United for a Responsible Budget
Center for Educational Excellence in Alternative Settings
Center on Juvenile and Criminal Justice

Children Now

Children's Law Center of California

Citizens for Criminal Justice Reform — California
Coalition for Engaged Education

Communities United for Restorative Justice
Community Asset Development Redefining Education
Conference of California Bar Associations
Congregation Rodef Sholom

Dignity in Schools

Drug Policy Alliance

East Bay Children's Law Offices

Equality California

Fair Chance Project

Forward Together

Free Indeed Reentry Project, Inc.

Friends Committee on Legislation of California
Gay-Straight Alliance Network of California
Human Rights Watch

Inland Empire Immigrant Youth Coalition
InnerCity Struggle

Justice Not Jails

Labot/Community Strategy Center's Community Rights Campaign

Latino Coalition for a Healthy California

Legal Services for Children

Legal Services for Prisoners with Children

Life After Uncivil Ruthless Acts

Los Angeles Community Action Network

Los Angeles County Board of Supervisors

Los Angeles Unified School District

Manifest Works

Mental Health America of California

MutliFaith Voices for Peace and Justice

National Alliance on Mental Illness California
National Association of Black Social Workers, Inc.
National Association of Blacks in Criminal Justice
National Association of Social Workers — California Chapter
National Center for Youth Law

National Religious Campaign Against Torture
Nollie Jenkins Family Center

Office of Restorative Justice of the Archdiocese of Los Angeles
Peace Over Violence

Policy Link

Prison Activist Resource Center

Prisoner Hunger Strike Solidarity Coalition

Public Counsel
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Resurrection Catholic Community

Riverside Temple Beth El

Sacred Harmony

San Francisco Counsel for Families and Children

Social Justice Learning Institute

Starting Over Inc.

Temple Beth El

The Children's Initiative

University of California, Berkeley, the Underground Scholars Initiative
Urban Peace Movement

Violence Prevention Coalition

W. Haywood Burns Institute

Wilks Law

Women in Non Traditional Employment Roles, YouthBuild
Youth Law Center

#FREEAMERICA

172 private individuals
Opposition

California Correctional Peace Officers Association
Chief Probation Officers of California

Fraternal Order of Police, N. California Probation Lodge 19
Kern County Probation Officers Association

L.A. County Probation Officers Union

Monterey County Probation Association

Probation Peace Officers Association Contra Costa
Riverside Sheriffs' Association

Sacramento County Probation Association

San Francisco Deputy Probation Officers' Association
San Joaquin County Probation Officers Association
Santa Clara County Probation Peace Officers' Union
State Coalition of Probation Organizations

Ventura County Professional Peace Officers' Association

Analysis Prepared by: Stella Choe / PUB. S./(916) 319-3744
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Amendments Mock-up for 2015-2016 SB-124 (Leno (S))

Fadawdrtt Amendments are in BOLD* % %% %% k%

Mock-up based on Version Number 97 - Amended Senate 6/1/15
Submitted by: Stella Choe, Assembly Public Safety

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 208.3 is added to the Welfare and Institutions Code, to read:

208.3. (a) For purposes of this section, the following definitions shall apply:

(1) “Juvenile facility” includes any of the following:

(A) A juvenile hall, as described in Section 850.

(B) A juvenile camp or ranch, as described in Article 24 (commencing with Section 880).

(C) A facility of the Department of Corrections and Rehabilitation, Division of Juvenile
Facilities.

(D) A regional youth educational facility, as described in Section 894.

(E) A youth correctional center, as described in Article 9 (commencing with Section 1850) of
Chapter 1 of Division 2.5.

(F) Any other local or state facility used for the confinement of minors or wards.
(2) “Minor” means a person who is any of the following:
(A) A person under 18 years of age.

(B) A person under the maximum age of juvenile court jurisdiction who is confined in a juvenile
facility.

(C) A person under the jurisdiction of the Department of Corrections and Rehabilitation,
Division of Juvenile Facilities.

Stella Choe
Assembly Public Safety
06/25/2015
Page 1 of 7



(3) “Solitary confinement” means the placement of an incarcerated person in a locked sleep room
or cell alone with minimal or no contact with persons other than guards, correctional facility
staff, and attorneys. Solitary confinement does not include confinement of a person in a single-
person room or cell for brief periods of locked-room confinement necessary for required
institutional operations, including, but not limited to, shift changes, showering, and unit
movements:, and protection_against communicable diseases with the written approval of a
licensed physician for the shortest amount of time required to reduce the risk of infection, in
cases where a person is not required to be in an infirmary for an illness.

(4) “Ward” means a person who has been declared a ward of the court pursuant to subdivision
(a) of Section 602.

(5) “Voluntary time out” means a brief period of time in a sleep room or cell at the written and
signed request of the person confined in a juvenile fucility.

(b) A person confined in a juvenile facility who is-a an imminent danger to himself, herself, or
others as a result of a mental disorder, or who is gravely d1sabled as defined in subd1v131on (h) of
Sect1on 5008 shall not be subject to sohtary '

éeeﬁeﬂ%%@er—SeetdtaﬁeégééQ— conf nement.

(¢) A person confined in any secure state or local juvenile facility, and who is not described in
subdivision (b), shall be subject to solitary confinement only if all of the following are true:

(1) The person poses an immediate and substant1a1 risk of harm to the security of the facility,the
5l t0 hzmself or herself or to others that

is not the result of a mental = he—
; -t ot - disorder.

(2) All other less-restrictive options to address the risk have been attempted and exhausted.

(3) The performance of solitary confinement is done in accordance with the following
guidelines:

(A) The person may be held in solitary confinement only for the minimum time required to
address the risk, and for a period of time that does not compromise the mental and physical
health of the minor or ward, but not to exceed four hours. After the person is held in solitary
confinement, the person shall be returned to regular programmmg or placed in 1nd1V1dua112ed
programmlng that does not 1nvolve sohtary conﬁnement 144 =

. If a
person who is released from s*olltary confi nement and is returnea’ to regular or individualized
Stella Choe
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programming poses an immediate and substantial risk of harm to himself or herself, or to others,
he or she may be placed back into solitary confinement only in accordance with the protections
and requirements of this section, and that confinement shall be treated as a new and separate
use of solitary confinement for the purposes of subdivisions (c), (d), and (e).

(B) If a person in solitary confinement poses a risk of harm to himself or herself that is not a
result of a mental disorder, the condition of the person shall be monitored closely by custody

staff of the juvenile facility.

(C) The use of consecutive periods of solitary confinement in excess of four hours shall be
prohibited.

(d) Solitary confinement shall not be used for the purposes of discipline, punishment, coercion,
convenience, or retaliation by staff.

(e) Eaeh—For each incident when solitary confinement is used. each local and state juvenile
facility shall document the usage of solitary confinement, including all of the following:

(1) The name, age, gender, and race of the person subject to solitary confinement.
(2) The date and time the person was placed in solitary confinement.
(3) The date and time the person was released from solitary confinement.

(4) The name and position of person authorizing the placement of the person in solitary
confinement.

(5) The names of staff involved in the incident leading to the use of solitary confinement.
(6) A description of circumstances leading to use of solitary confinement.
(7) A description of alternative actions and sanctions attempted and found unsuccessful.

(8) The dates and times when staff checked in on the person when he or she was in solitary
confinement, and the person’s behavior during the check.

(f) The records described in subdivision (¢) and (h), excluding any identifying information, shall
be available for public inspection pursuant to the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code).

(g) I a state or local juvenile facility currently documents the usage of solitary confinement
consistent with the requirements imposed under subdivision (e) and meets the requirements of
subdivision (f), then duplicative documentation shall not be required.

@
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(h) A person _confined in a juvenile facility may request a voluntary time out for no longer
than _two hours. During any voluntary time out, the person must participate in all
programming and meals. The person may end his or her voluntary time out at any point upon
notifying a staff member. Voluntary time outs must be documented and include the name of
the person requesting the time out, his or her signature, when_the voluntary time out began
and when it ended.

¢ (i) This section is not intended to limit the use of single-person rooms or cells for the housing
of persons in juvenile facilities.

22
9 (j) This section does not apply to minors or wards in court holding facilities or adult facilities.
&

t (k) Nothing in this section shall be construed to conflict with any law providing greater or
additional protections to minors or wards.

SEC. 2. Section 225 of the Welfare and Institutions Code is amended to read:

225. (a) In each county there shall be a juvenile justice commission consisting of not less than 7
and no more than 15 citizens. Two or more of the members shall be persons who are 14 to 21
years of age, inclusive. Two or more of the members shall be parents or guardians of previously
or—currently incarcerated youth. One member shall be a licensed psychiatrist, licensed
psychologist, or licensed clinical social worker with expertise in adolescent development. Each
person serving as a member of a probation committee immediately prior to September 15, 1961,
shall be a member of the juvenile justice commission and shall continue to serve until his or her
term of appointment as a member of the probation committee would have expired under any
prior law. Upon a vacancy occurring in the membership of the commission, and upon the
expiration of the term of office of any member, a successor shall be appointed by the presiding
judge of the superior court with the concurrence of the judge of the juvenile court or, in a county
having more than one judge of the juvenile court, with the concurrence of the presiding judge of
the juvenile court for a term of four years. If a vacancy occurs for any reason other than the
expiration of a term of office, the appointee to fill the vacancy shall hold office for the unexpired
term of his or her predecessor.

(b) Appointments may be made by the presiding judge of the superior court, in the same manner
designated in this section for the filling of vacancies, to increase the membership of a
commission to the maximum of 15 members in any county that has a commission with a
membership of less than 15 members.
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(©)In any county in which the membership of the commission, on the effective date of
amendments to this section enacted at the 1971 Regular Session of the Legislature, exceeds the
maximum number permitted by this section, no additional appointments shall be made until the
number of commissioners is less than the maximum number permitted by this section. In any
case, that county’s commission membership shall, on or after January 1, 1974, be no greater than
the maximum number permitted by this section.

SEC. 3. Section 226 of the Welfare and Institutions Code is amended to read:

226. In lieu of county juvenile justice commissions, the boards of supervisors of two or more
adjacent counties may agree to establish a regional juvenile justice commission consisting of not
less than 10 citizens, and having a sufficient number of members so that their appointment may
be equally apportioned between the participating counties. Two or more of the members shall be
persons who are 14 to 21 years of age, inclusive. Two or more of the members shall be parents or
guardians of previously—er—eurrently incarcerated youth. One member shall be a licensed
psychiatrist, licensed psychologist, or licensed clinical social worker with expertise in adolescent
development. The presiding judge of the superior court with the concurrence of the judge of the
juvenile court or, in a county having more than one judge of the juvenile court, with the
concurrence of the presiding judge of the juvenile court of each of the participating counties shall
appoint an equal number of members to the regional justice commission and the members shall
hold office for a term of four years. Of those first appointed, however, if the number of members
appointed is an even number, one-half shall serve for a term of two years and one-half shall serve
for a term of four years. If the number of members first appointed is an odd number, the greater
number nearest one-half shall serve for a term of two years and the remainder shall serve for a
term of four years. The respective terms of the members first appointed shall be determined by
lot as soon as possible after their appointment. Upon a vacancy occurring in the membership of
the commission, and upon the expiration of the term of office of any member, a successor shall
be appointed by the presiding judge of the superior court with the concurrence of the judge of the
juvenile court or, in a county having more than one judge of the juvenile court, with the
concurrence of the presiding judge of the juvenile court of the county that originally appointed
the vacating or retiring member. If a vacancy occurs for any reason other than the expiration of a
term of office, the appointee shall hold office for the unexpired term of his or her predecessor.

SEC. 4. Section 229 of the Welfare and Institutions Code is amended to read:

229. (a) It shall be the duty of a juvenile justice commission—e+—a—probation—eommission to

inquire into the administration of the juvenile court law in the county or region in which the
commission serves. For this purpose the commission shall have access to all publicly
administered institutions authorized or whose use is authorized by this chapter situated in the
county or region, shall inspect those institutions at least once a year, and may hold public
hearings. A judge of the juvenile court may issue subpoenas requiring attendance and testimony
of witnesses and production of papers at hearings of the commission.

Stella Choe
Assembly Public Safety
06/25/2015
Page 5 of 7



(b) A juvenile justice commission—es—prebation—commission shall annually inspect any jail,

lockup, or facility within the county that, in the preceding calendar year, was used for
confinement for more than 24 hours of any-persen: minor. As a part of the annual inspection, a
juvenile justice commission-er-probation-cemmission shall review the records of the jail, lockup,
or facility relating to the use of solitary confinement, as defined in paragraph (3) of subdivision
(a) of Section 208.3. The commission shall report the results of the inspection, together with its
recommendations based thereon, in writing, to the juvenile court, the county board of
supervisors, and to the Board of State and Community Corrections. The report shall be presented
annually as part of a regularly scheduled public meeting of the county board of supervisors, and
may be published on the county government’s Internet Web site.

SEC. 5. Section 230 of the Welfare and Institutions Code is amended to read:

230. A juvenile justice commission-e+prebation-eommission may recommend to any person
charged with the administration of any of the provisions of this chapter those changes it has

concluded, after investigation, will be beneficial. A commission may publicize its
recommendations on the county government’s Internet Web site or other publicly accessible
medium,

Section 240-oL

249;

SEE-7-SEC. 6. The Legislature finds and declares that Section 1 of this act, which adds Section
208.3 to the Welfare and Institutions Code, imposes a limitation on the public’s right of access to
the meetings of public bodies or the writings of public officials and agencies within the meaning
of Section 3 of Article I of the California Constitution. Pursuant to that constitutional provision,
the Legislature makes the following findings to demonstrate the interest protected by this
limitation and the need for protecting that interest:
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In order to protect the privacy and medical information of persons confined in secure state and
local juvenile facilities and held in solitary confinement, it is necessary that identifying
information about those persons be kept confidential.

SEC-8.SEC. 7. If the Commission on State Mandates determines that this act contains costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code.
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Date of Hearing: June 30, 2015
Chief Counsel: ~ Gregory Pagan

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 212(Mendoza) — As Amended June 2, 2015
As Proposed to be Amended Committee

SUMMARY: Provides that where a defendant is convicted of manufacturing methamphetamine
or concentrated cannabis by chemical extraction within a specified distance of an occupied
residence or a structure where another person was present at the time the offense was committed,
the sentencing court may consider that fact as a factor in aggravation. Specifically, this bill:

)

2)

Provides that if methamphetamine is manufactured, compounded, converted, produced,
derived, processed, or prepared within 200 feet of an occupied residence or any structure
where another person was present at the time the offense was committed, a sentencing court
may consider that fact as a factor in aggravation.

States that if concentrated cannabis is chemically extracted by means of a volatile solvent
within 300 feet of an occupied residence or any structure where another person was present
at the time the offense was committed, a sentencing court may consider that fact as a factor in
aggravation.

EXISTING LAW:

1)

2)

3)

4)

Provides that any person who manufactures, compounds, converts, produces, derives,
processes, or prepares specified controlled substances is guilty of a felony, punishable by
imprisonment in the state prison for three, five or seven years. (Health & Saf. Code, §
11379.6.)

Any person convicted of the manufacture of methamphetamine or PCP where the offense
oceurs in a structure where a child under 16 years of age is present shall be punished by an
additional and consecutive two years in state prison. (Health & Saf. Code, § 11379.7, subd ,

(a).)

Provides that any person convicted of manufacturing or attempting to manufacture
methamphetamine or Phencyclidine (PCP), or possessing or attempting to possess specified
substances with the intent to manufacture methamphetamine or PCP, when the commission
or attempted commission of the crime occurs in a structure where any child under 16 years of
age is present, shall, in addition and consecutive to the punishment prescribed for the felony
of which he or she has been convicted, be punished by an additional term of two years in the
state prison. (Health & Saf. Code, § 11379.7, subd. (a).)

States that any person convicted of manufacturing or attempting to manufacture
methamphetamine or PCP, or possessing or attempting to possess specified substances with
the intent to manufacture methamphetamine or PCP, where the commission of the crime
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causes any child under 16 years of age to suffer great bodily injury, shall, in addition and
consecutive to the punishment prescribed for the felony of which he or she has been
convicted, be punished by an additional term of five years in the state prison. (Health & Saf.
Code, § 11379.7, subd. (b).)

Provides that any person convicted of the manufacture of methamphetamine or PCP where
the commission of the offense causes a child under 16 years of age to suffer great bodily
injury shall be punished by an additional and consecutive five years in state prison. (Health
& Saf. Code, § 11379.7 subd. (b).)

Any person who possesses specified chemicals with the intent to manufacture
methamphetamine or PCP shall be punished by two, four, or six years in state prison.
(Health & Saf. Code, § 11383.)

Provides that any person 18 or older who is convicted of the sale, possession for sale or
manufacture of certain controlled substances, as specified, or of a conspiracy to commit one
of those offenses, upon the grounds of, or within 1,000 feet of, a public or private
elementary, vocational, junior high, or high school during hours that the school is open for
classes or school-related programs, or at any time when minors are using the facility, shall be
punished by an additional of three, four, or five years in state prison at the court's discretion.
This penalty is to be served in addition to the penalty for the underlying drug offense.
(Health & Saf. Code, § 11353.6, subd. (b).)

FISCAL EFFECT: Unknown

COMMENTS:

1y

2)

Author's Statement: According to the author, "The manufacture of methamphetamine and
butane honey oil (BHO) poses significant risks to residents and school aged children in the
areas surrounding the locations where these crimes take place. Mixing chemicals in
clandestine labs is an inherently dangerous activity that creates substantial risk of explosions,
fires, chemical burns, and toxic fume inhalation from the off-gassing of chemical
compounds. These risks extend well beyond the walls of the lab itself, placing nearby
residents, students, and property in danger. In an effort to protect our neighborhoods and
schools, SB 212 provides for an aggravated felony for the manufacturing of
methamphetamine within 200 feet and BHO within 300 feet from an occupied residence or
structure."

Argument in Support: The California State Sheriffs' Association states, "Senate Bill 212,
which provides that certain facts may be considered as factors in aggravation during
sentencing for the offense of controlled substance manufacture preparation, or extraction.

“It goes without saying that the manufacture and extraction of controlled substances is a
dangerous activity. When it takes place in the proximity of other persons, the threat is
heightened and the potential for injury and death of innocent persons grows. Court should be
permitted to consider the fact that controlled substance manufacturing and extraction
offenses took place within certain distances of occupied residences or any structures where
others are present at the time of sentencing. *
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3) Argument in Opposition: Legal Services for Prisoners with Children argues, "Sentencing

4)

augmentation zones of the kind proposed by SB 212 are, of course, intended to protect
residents from the potential harms of drug production. In practice, however, these zones do
very little to protect the public, and instead serve only to exacerbate racial and economic
disparity in drug crime sentencing.

“Under existing California law, production of a controlled substance by chemical extraction
is a felony punishable by 3, 5, or 7 years imprisonment, with potential sentencing
enhancements when production or methamphetamine occurs in a structure where a person
age 16 or younger resides. SB 212 would create the possibility of further lengthening
sentences for individuals convicted of methamphetamine production within 200 feet or
concentrated cannabis production within 300 feet of a residence.

“Like most sentencing augmentation zones, the distance proposed by SB 212 is too large to
be effective. The 200 to 300 foot zone is about equivalent of the length of a city block. In
dense urban areas like San Francisco or downtown Los Angeles, where the vast majority of
the geography contains residential or mixed-use zoning. SB 212 would create the effect of
blanketing most of the city in potential sentence increases. When these zones cover such a
large area, they undermine the intended effect of encouraging individuals to move their drug-
related activity away from protected zones because it is nearly impossible to detect when one
is in a protected zone or not.”

Related Legislation: AB 849 (Bonilla) makes it a felony for any person to extract
tetrahydrocannabinol (THC) or any other cannabinoids, by means of solvent extraction, from
marijuana and cause an explosion resulting in great bodily injury, or damage to structures,
property, or forest land. AB 849 is pending hearing in the Senate Public Safety Committee.

REGISTERED SUPPORT / OPPOSITION:

Support

California District Attorneys Association (Sponsor)
Alameda County District Attorney's Office
Association for Los Angeles Deputy Sheriffs
California Association of Code Enforcement Officers
California College and University Police Chiefs
California Narcotics Officers Association

California State Lodge, Fraternal Order of Police
California State Sheriffs' Association

California Peace Officers' Association

California Police Chiefs Association

City of Montebello

City of Norwalk

City if Whittier

Crime Victims Action Alliance

Long Beach Police Officers Association

Los Angeles County District Attorney's Office

Los Angeles County Professional Peace Officers Association



Los Angeles Police Protective League
Riverside Sheriffs Association
Sacramento County Deputy Sheriffs’ Association

Opposition

California Public Defenders Association
Legal services for Prisoners with Children

Analysis Prepared by: Gregory Pagan / PUB. S. / (916) 319-3744
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Amendment to SB 212 (Mendoza)
SECTION 1. Section 11379.6 of the Health and Safety Code is amended to read:

11379.6. (a) Except as otherwise provided by law, every person who manufactures, compounds,
converts, produces, derives, processes, or prepares, either directly or indirectly by chemical
extraction or independently by means of chemical synthesis, any controlled substance specified
in Section 11054, 11055, 11056, 11057, or 11058 shall be punished by imprisonment pursuant to
subdivision (h) of Section 1170 of the Penal Code for three, five, or seven years and by a fine not
exceeding fifty thousand dollars ($50,000).

(b) Except when an enhancement pursuant to Section 11379.7 is pled and proved, the fact that a
person under 16 years of age resided in a structure in which a violation of this section involving
methamphetamine occurred shall be considered a factor in aggravation by the sentencing court.
(c) The Except when an enhancement pursuant to Section 11379.7 is pled and proved, the fact
that a violation of this section involving methamphetamine occurred within 200 feet of an
occupied residence or any structure where another person was present at the time the offense was
committed may be considered a factor in aggravation by the sentencing court.

(d) The fact that a violation of this section involving the use of a volatile solvent to chemically
extract concentrated cannabis occurred within 300 feet of an occupied residence or any structure
where another person was present at the time the offense was committed may be considered a
factor in aggravation by the sentencing court.

(e) Except as otherwise provided by law, every person who offers to perform an act which is
punishable under subdivision (a) shall be punished by imprisonment pursuant to subdivision (h)
of Section 1170 of the Penal Code for three, four, or five years.

(f) All fines collected pursuant to subdivision (a) shall be transferred to the State Treasury for
deposit in the Clandestine Drug Lab Clean-up Account, as established by Section 5 of Chapter
1295 of the Statutes of 1987. The transmission to the State Treasury shall be carried out in the
same manner as fines collected for the state by the county.
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Date of Hearing: June 30, 2015
Counsel: Gabriel Caswell

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 213 (Block) — As Amended April 28, 2015

SUMMARY: Reduces the number of peremptory challenges from ten peremptory challenges to
six peremptory challenges for both the prosecution and the defense in misdemeanor criminal
trials. Specifically, this bill:

1))

2)

3)

Provides that in any criminal case where the offense is punishable with a maximum term of
imprisonment of one year or less, the defendant is entitled to six preemptory challenges. If
two or more defendants are jointly tried their challenges shall be exercised jointly but each
defendant shall also be entitled to two additional challenges which may be exercised
separately, and the state shall also be entitled to additional challenges equal to the number of
all the additional separate challenges allowed the defendants.

States that The Judicial Council shall conduct a study, and on or before January 1, 2020, shall
submit a report to the public safety committees of both houses of the Legislature, on the
reductions in peremptory challenges. The study shall include, but not be limited to, an
examination of the number of peremptory challenges used by the defendant and the state in
misdemeanor jury trials, a representative sample of the types of cases that go to jury trial, and
the resulting cost savings to the courts.

Imposes a sunset date of January 1, 2021.

EXISTING LAW:

1y

2)

3)

Permits each party (prosecution and defense) in criminal cases 10 peremptory challenges.
Grants an additional five peremptory challenges in criminal matters to each defendant and
five additional challenges, per defendant, to the prosecution when defendants are jointly
charged. (Code Civ. Proc., § 231 subd. (a).)

Specifies 20 peremptory challenges per party in criminal matters when the offenses charged
are punishable with death, or life in prison. Grants an additional five peremptory challenges
in criminal matters to each defendant and five additional challenges, per defendant, to the
prosecution when defendants are jointly charged. (Code Civ. Proc., § 231 subd. (a).)

Allows parties in criminal matters punishable with a maximum term of imprisonment of 90
days or less six peremptory challenges each. Grants an additional four peremptory
challenges to defendants jointly charged, and four per defendant to the prosecution. (Code
Civ. Proc., § 231 subd. (b).)
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4) Permits challenges to jurors under the following provisions (Code Civ. Proc., § 225 subd.

3)

(b)):
a) Incompetency or incapacity to serve; (Code Civ. Proc., § 228.)

b) A challenge for cause, for disqualification from service, or a showing of bias against a
party; and,

¢) A peremptory challenge exercised by a party to the action.

Specifies a challenge for cause based upon bias may be taken for one or more of the
following causes (Code Civ. Proc., § 229):

a) Consanguinity or affinity within the fourth degree to any party or to any alleged witness
or victim in the case at bar;

b) Having the following relationships with a party: parent, spouse, child, guardian, ward,
conservator, employer, employee, landlord, tenant, debtor, creditor, business partners,
surety, attorney, and client;

¢) Having served or participated as a juror, witness, or participant in previous litigation
involving one of the parties;

d) Having an interest in the outcome of the event or action;

¢) Having an unqualified opinion or belief as to the merits of the action founded on
knowledge of its material facts or of some of them;

f) The existence of a state of mind in the juror evincing enmity against, or bias towards,
either party;

g) That the juror is party to an action pending in the court for which he or she is drawn and
which action is set for trial before the panel of which the juror is a member; and,

h) If the offense charged is punishable with death, the entertaining of such conscientious
opinions as would preclude the juror finding the defendant guilty; in which case the juror
may neither be permitted nor compelled to serve.

FISCAL EFFECT: Unknown

COMMENTS:

1) Author's Statement: According to the author, "Due to the recent budget crisis, courts

significantly cut their operational budgets, laid off key personnel, and closed entire
courtrooms, resulting in a significant reduction in access to justice. As a result the legislature
and Governor asked our judicial system to find efficiencies while preserving justice. SB 213
is a modest measure that reduces the number of peremptory challenges in misdemeanor cases
from ten to sic and when multiple parties are jointly tried from five to two additional
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challenges per side. The measure will increase efficiencies for the courts, community, and
local economy while ensuring that justice is not undermined.

"California currently ranks among the states with the highest number of peremptory
challenges in misdemeanor trials. This costs more in terms of additional volumes of jury
summons as well as the need for high-capacity jury rooms and infrastructure to support those
jurors. And while peremptory challenges are an important aspect of our justice system,
greater numbers of peremptory challenges have been correlated with large numbers of
potential jurors being discriminated and dismissed for improper reasons. The current jury
selection process has proven itself to be time consuming for potential jurors, burdensome and
costly for employers, and inefficient to our justice system.

"By modestly reducing the number of peremptory challenges from ten to six and additional
challenges from five to two when there are multiple parties, California would continue to
rank above most states while making a significant impact on reducing workload, increasing
juror satisfaction, and maximizing fairness. Reducing the number of challenges will decrease
the number of jurors who must maximizing fairness. Reducing the number of challenges will
decrease the number of jurors who must be called for service. Fewer people appearing for
jury service will shorten trials as the jury selection process often is the longest part of the
misdemeanor trial. This will permit judges and court personnel to be redeployed to areas
where layoffs and furloughs have severely hampered court operations. Furthermore, a more
efficient jury selection process results in jurors returning to work faster, significantly
increasing community cost savings and juror satisfaction. Finally, modestly reducing
peremptory challenges will decrease the number of potential jurors dismissed for improper
reasons, thereby increasing fairness in the jury selection process, all while preserving
justice."

2014 Judicial Council Statistics on Misdemeanor Trials: According to the most recent
report on Statewide Caseload Trends, published by the Judicial Council of California', there
were a total of 319,376 misdemeanor cases in California that were resolved prior to a trial.
There were a total of 3,029 cases in the state of California that were resolved after a trial.
That means that roughly 1% of misdemeanor cases in the State of California were resolved
by a trial in 2014. Of that 1% of trials, only 56% of those cases (or 1,707 cases statewide)
were resolved by a jury, the remaining 44% of trials were resolved by a judge. That means
that nearly one-half of one percent of filed misdemeanor cases are resolved by a jury after a
trial.

According to the report, the following counties had the following number of cases resolved
by a jury trial*:

County Resolutions by Jury Trial in 2014
Alameda (no data provided)
Alpine 0

Amador 2

! http://www.courts.ca.gov/documents/2014-Court-Statistics-Report.pdf
2 Alameda and Orange County failed to provide complete data and are not included.
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Trinity 3
Tulare 26
Toulumne 9
Ventura 92
Yolo 27
Yuba 4

Jury Selection Process: The current process permits the parties to remove jurors from the
panel in a criminal case by exercising both challenges for "cause" and "peremptory"
challenges. These challenges are made during the voir dire phase of the trial, during which
the court, with the assistance of the attorneys, inquires of the prospective jurors to determine
the suitability of individuals to render a fair judgment about the facts of the case. At the
commencement of voir dire, the jurors are asked to reveal any facts which may show they
have a disqualification (such as hearing loss) or a relationship with one of the parties or
witnesses. Some of these facts (such as employment by one of the parties) may amount to an
"implied" bias which causes the juror to be excused from service. Other facts (such as
having read about the case in the newspapers) may lead to questioning of the juror to
establish whether an actual bias exists. A party usually demonstrates that a juror has an
actual bias by eliciting views which show the juror has prejudged some element of the case.
After any jurors have been removed from the panel for disqualification and bias, the parties
may remove jurors without giving any reason, by exercising peremptory challenges.

In general, the number of peremptory challenges® available to each side is:
a) 20 in capital and life imprisonment cases;

b) 10 in criminal cases where the sentence may exceed 90 days in jail;

¢) 6 in criminal cases with sentences less than 90 days in jail; or,

d) 6 in civil cases

History of Peremptory Challenges: Peremptory challenges to jurors have been part of the
civil law of California since 1851, and were codified in the original Field Codes in 1872.
Their previous history in England dates back to at least the Fifteenth Century when persons
charged with felonies were entitled to 35 peremptory challenges to members of the jury
panel. Peremptory challenges have permeated other nations which have based their systems
of justice on English Common Law. Today, nations with roots in English law, such as
Australia, New Zealand, and Northern Ireland, continue to utilize peremptory challenges in
jury selection.

In 1986, the United States Supreme Court decided Batson v. Kentucky, recognizing that the
peremptory challenge could be a vehicle for discrimination. Subsequent cases have sought,
with some difficulty, to define the limits of inquiry into the motives of the parties in exercise

? Additional peremptory challenges are awarded to all parties when multiple defendants are involved. The
prosecution gains a proportionate number to the defense in such cases.
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of challenges which might be based on race or gender. In California, under Civil Code
Section 231.5, a party may not excuse a juror with a peremptory challenge based on race,
color, religion, sex, national origin, sexual orientation or similar grounds. If questioned, the
attorney who exercised the potentially discriminatory challenge must provide the court with a
lawful and neutral reason for the use of the challenge.

Proponent Arguments: Proponents make a number of arguments related to court efficiency
for the need to cut the number of peremptory challenges. In addition, the proponents argue
that peremptory challenges are often used in a discriminatory manner to remove juries of a
particular class from service,

a) Cost savings: While savings are difficult to quantify precisely, reducing peremptory
challenges by one-half will greatly reduce the number of jurors who must be called for
service. This is because sufficient potential jurors must be present in case the full
numbers of potential jurors are dismissed. Fewer juror summons’ result in less paper,
less postage, fewer jurors to pursue for not appearing, less physical infrastructure to hold
potential jurors, etc.

b) Personnel efficiencies: Fewer people appearing for jury service will permit personnel
resources involved in calling jurors for service to be redeployed in areas where layoffs
and furloughs have severely hampered court operations.

c) Shorter trials: Fewer peremptory challenges will mean shorter jury selection and thus
shorter trials, allowing judges and overburdened staff to handle more matters.

d) Improved juror satisfaction: Judges report that potential jurors frequently express
frustration when they watch otherwise eligible jurors be dismissed for no apparent
reason. The willingness of potential jurors to serve is critical to the constitutional right to
jury, and judges are convinced that this simple change will help improve juror attitudes.

e) More productive employees in the work force: Calling fewer potential jurors means that
more people will be working productively in their jobs, benefitting private businesses
which we ask to pay for jury service and public agencies as well. In the public sector, for
example, having police officers in court for shorter periods of time while jury selection
unfolds will permit officers to spend more productive time in police work.

f) Impact of Proposition 47: Unlike previous versions of this bill, the proponents are now
arguing that the passage of Proposition 47 has further "complicated" the judicial process.
However, the passage of Proposition 47 took cases that were previously felonies and
reduced them to misdemeanors. In general, defendants are more likely to plead to a
misdemeanor than a felony due to the nature of the consequences of a felony plea versus
a misdemeanor plea. Additionally, in terms of pressure on the courts, the courts are
facing far fewer potential felony trials as a result of the passage of Proposition 47 and
therefore the need for this bill would be reduced.

Peremptory Challenges as the Only Method of Eliminating Suspected Bias, Suspected
Incompetence, or Suspected Incapacity: Under the present system, a potential juror may
be excused for cause under a number of specified circumstances (generally incompetence,
incapacity, and apparent implied or actual bias). One common use of peremptory challenges
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is to remove potential jurors who meet the legal definition, but who the attorney suspects
may be biased or incompetent.

a) Suspected Bias: In general, many jurors come into the jury selection process with
certain biases. Studies have shown that jury bias is particularly prevalent in criminal
cases. In fact, this is one of the reasons we have the presumption of innocence.

The jury process is set up to divulge and eliminate these biases through education in basic
legal principles such as the presumption of innocence, right against self-incrimination and
the burden of proof. Often, jurors begin their jury service with the belief that a defendant
must prove his or her innocence. Other jurors may expressly state that they believe that it
is incumbent upon the defendant to testify in order to obtain a not guilty verdict. Still
others commonly state when questioned that they would vote guilty at the beginning of
the case, despite the fact that the defendant is presumed innocent. Upon questioning, if
the juror simply states that they can fairly apply the instructions of the judge they meet
the legal standard of unbiased.

b) Suspected Incompetence: Jurors are expected to have basic competence in order to
adequately judge the facts and circumstances of a case. For example, jurors are expected
to have a basic understanding of the English language. Minimal ability to understand the
language is generally accepted. One potential use of a peremptory challenge would be to
remove a juror who can answer and communicate in yes and no responses, but who may
not have the ability to read and comprehend the jury instructions. When a case depends
on a complex understanding of the jury instructions, a juror who is less literate may not
be sufficiently competent to decide the facts of the case. While this juror is not
removable for cause, an attorney may choose to exercise a peremptory challenge.

¢) Suspected Incapacity: Jurors are expected to be physically and mentally capable of
service. For example, a juror who is so physically infirm that they are unable to sit and
comprehend the testimony and courtroom presentation may not be capable of serving on
ajury. In instances where the judge determines that the potential juror's health is legally
sufficient, an attorney may choose to remove said juror through use of a peremptory
challenge. The attorney may feel that the potential juror's infirmity may be so distracting
that they could not devote sufficient attention to the determination of the facts of the case.

Misdemeanors can be Serious Offenses Imposing a Criminal Record: The types of cases
included in this bill are comparatively serious in nature compared to most civil matters.

First, unlike civil matters, the prosecution must convince a unanimous jury by the highest
legal standard under the law. Second, these cases involve matters which can result in
imprisonment for up to one year. If multiple offenses are charged, a defendant could
potentially be sentenced to consecutive multi-year stints. In addition to their liberty interests,
criminal defendants must also carry a criminal record. Misdemeanors such as vehicular
manslaughter, assault, battery, molestation and domestic violence would be covered under
this legislation.

Additional Cost and Strain upon the System/Danger of Retrials: Prosecuting attorneys
have the daunting burden of proving to a unanimous jury that a defendant is guilty of the
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charges beyond a reasonable doubt. When a criminal jury cannot reach a unanimous
verdict, the prosecution may retry the case and attempt to achieve a unanimous verdict with
another trial. There is no limit to the number of trials the prosecution can bring. Every
retrial strains the system and requires the cost of a trial. By reducing peremptory challenges
available to the prosecution, the likelihood of a non-unanimous jury increases thereby
increasing the chances of costly retrials.

Studies Conducted and Compiled by the ""National Jury Project': The National Jury
Project (NJP) is a non-profit corporation in Minnesota, with subsidiaries in California,
Minnesota, and New York. The NJP has found that numerous institutional and societal
norms make the selection of a fair, competent, and unbiased jury difficult. Specifically, the
process fails to provide necessary safeguards or allow necessary inquiry into the jury
selection process.

a) Jurors' Opinions and Attitudes: A juror's preconceptions can substantially impact his
or her ability to be fair or impartial.

i) Bias Against Criminal Defendants: One important source of bias in any criminal
case is the inability or unwillingness of some potential jurors to apply fundamental
legal principles correctly. In every jurisdiction, a substantial proportion of persons
eligible for jury service enters the courtroom predisposed against any criminal
defendant. This predisposition is expressed in disagreement with legal principles
designed to protect the presumption of innocence. Attitudinal surveys conducted by
NJP in jurisdictions throughout the country reveal that a substantial proportion of
persons eligible for jury service believe the following.

(1) Persons eligible for jury service who agree that defendants in criminal trials
should be required to testify despite the right against self-incrimination:

Jurisdiction % Who Agree

Northern District of California (1975) 66%
San Francisco County (1986) 64%

(2) Persons eligible for jury service expecting defendants to prove their innocence
despite judge's instructions to the contrary (burden of proof and presumption of

innocence):

County % Who Agree
Alameda (1989) 54%
Lake (1993) 53%
Los Angeles (1995) 50%
Marin (1990) 51%
Napa (1999) 48%
Orange (1991) 46%

“The highest standard of proof in the legal system.
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Sacramento (2002) 51%
San Diego (1989) 52%
San Francisco (1986) 51%
San Joaquin (1990) 62%
San Mateo (1990) 57%
Santa Clara (1989) 54%
Shasta (1992) 52%
Solano (2003) 54%
Sonoma (1992) 47%
Tulare (2003) 64%
Ventura (1990) 53%
Yolo (1991) 41%

(3) Persons eligible for jury service agreeing that "If the government brings someone
to trial, that person is probably guilty of some crime."

County % Who Agree
Contra Costa (1990) 27%
Marin (1990) 19%
Merced (1986) 35%
Orange (1984) 32%
Sacramento (1984) 32%
San Joaquin (1990) 21%
San Francisco (1986) 20%
San Mateo (1984) 37%
Solano (1985) 34%
Sonoma (1980) 40%
Yolo (1980) 33%

ii) Prejudicial Attitudes: The ability to be fair and impartial may be precluded by an
individual's general prejudicial attitudes or opinions. General attitudes may preclude
impartiality. For example, among those who know or understand that under our
system of jurisprudence a defendant is presumed innocent unless proven guilty, there
are some who at the same time expect the defendant to prove his or her innocence.
Since an excuse for cause requires a juror's explicit admission that she or he cannot be
fair in the specific case, some judges resist inquiry into areas of general prejudice.

iii) Prejudgment: Jurors who already have opinions about an individual in a case
commonly form judgments about the case before hearing any evidence. The number
of prospective jurors who will admit in the courtroom that they have formed opinions
about a case is generally small. However, substantial evidence demonstrates that the
likely presence of bias and prejudgment exists.

b) Instructions Cannot Cure Bias: Research regarding the effectiveness of judges'
instructions strongly suggests that instructions alone cannot compensate for the
prospective jurors' biases. Post-trial studies have concluded that as many as 50% of
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instructed j Jurors did not understand that the defendant did not have to present evidence of
innocence.” When asked whether "the fact that the state decided to bring charges against
a criminal defendant" is no evidence, some evidence, or strong evidence "that the
defendant committed the charged offense," 40% answered "some evidence" or "strong
evidence."®

¢) Psycho-Social Dynamics of the Courtroom: The impact of the courtroom environment
strongly influences the answers jurors provide. The selection process is intended to
determine individuals' qualifications for a very important job. Prospective jurors, like
everyone else in the courtroom, are aware of this fact. As the questioning begins, jurors
understand that they will be included on or excluded from a jury based on their responses
to questions. The prospective jurors are aware they are being evaluated by the judge,
attorneys, and the audience (including fellow potential jurors). As in any interview, a
person's natural reactions to stress, embarrassment, group pressure, and public exposure
will affect his or her responses to questions. Responses of a prospective juror, like those
of the subject of any interview, are affected by these and other factors that lie outside of
the person's control, and often, outside of his or her awareness.” Awareness of the
consequences of various responses can also affect the way attitudes and beliefs are
expressed.® People portray themselves in socially desirable and pohtlcally correct ways
when publicly questioned (e.g., when questioned about racial attitudes).’

Most people naturally seek to present themselves in the most positive light. They portray
themselves as fair rather than unfair, honest rather than dishonest, and so on.!° In the
courtroom, the judge is the person of highest status and authority, thus the status
difference between judge and potential jurors often inhibits juror candor. Features of the
courtroom such as high ceilings, judicial robes, and a raised bench can be intimidating to
lay people. In this environment jurors are more likely to conceal rather than reveal bias.

d) Lack of Candor during the Selection Process: The NIP has found that there is a lack
of truthful answers by jurors in the selection process. As a result, the parties and the
judge rarely obtain sufficient information from the voir dire process to intelligently
exercise challenges for cause. For most prospective jurors, the courtroom is an
unfamiliar and intimidating place. Potential jurors strive to present themselves in the

*Strawn and Buchanan, Jury Confusion: A Threat to Justice, 59 Judicature 478, 481 (1976).

¢ Saxton, How Well Do Jurors Understand Jury Instructions? A Field Test Using Real Juries and Real Trials in
Wyoming, 33 Land and Water Review 59 (1988) at 96. Based on responses from 181 jurors who had served on a
criminal jury.

"Nisbett & Wilson, "Telling More Than We Can Know: Verbal Reports on Mental Processes”, 84 Psychol. Rev.
231 (1977).

¥Collins and Hoyt, "Personal Responsibility for Consequences: An Integration of the Forced Compliance
Literature", 8 J. Experimental Soc. Psychol. 558 (1972).

®Arkin, "Social Anxiety, Self Presentation and the Self-Serving Bias in Casual Attribution”, 38 J. Personality & Soc.
Psychol. 23 (1980).

""“Marlow and Crown, Social Desirability and Responses to Perceived Situational Demands, 25 J. Consulting
Psychol. 109 (1968).
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most positive light. The message often communicated to prospective jurors during the
voir dire process is that fairness and impartiality mean having no opinions. As a result,
little is learned about prospective jurors' attitudes and opinions. Bias and prejudice are
only infrequently revealed.

e) Judges Wield Great Authority in Limiting Inquiries of Jurors: The NJP found that
judges have great discretion in limiting the questioning of jurors, and frequently do
exercise their authority to strictly limit questioning of jurors. Judges' decisions
concerning areas to include in jury questioning and latitude accorded counsel in
conducting the questioning are rarely reversed. [Mu’Min v. Virginia (1991) 111 S. Ct.
1899, 1905; Patton v. Yount, (1984) 467 U.S. 1025.]

10) Argument in Support: According to the California Judges Association and the Judicial
Council of California, "The California Judges Association (CJA) and the Judicial Council of
California are writing in support and respectfully request your AYE vote.

"SB 213 proposes modest yet significant reductions in the number of peremptory challenges
available in misdemeanor trials. Present law grants each side 10 peremptory challenges on
misdemeanors with sentences of greater than three months up to one year, and 5 per side for
additional parties. For misdemeanors with sentences of three months or less, present law
grants 6 peremptory challenges, plus 4 per side for multiple parties.

"SB 213 standardizes and reduces the number for all misdemeanors to 6 per side, with 2
additional for multiple parties. SB 213 contains a five-year sunset provision.

"Please note that SB 213 proposes no changes in felony trials, in the size or majority required
for conviction, and most importantly, no limitations on challenges for cause. The bill affects
only peremptory challenges, which are available to counsel for any reason, or for no reason,
as long as challenges are not being exercised for impermissible reasons, such as race.

"The need for economies and efficiencies in our court system has never been greater.
Legislators have repeatedly asked the courts to identify measures which can save time and
resources. Reducing peremptory challenges in misdemeanor is one commonsense proposal
which can assist the courts. This is why all 58 presiding judges have voted to support the
bill.

"Fewer peremptory challenges will reduce the time spent by law enforcement officers who
remain on standby during jury selection, returning those officers to patrol duty sooner. Jurors
likewise could return to productive work sooner. In addition to modest cost savings to the
courts, savings to communities, particularly to both public and private employers, will be
significant.

"Overall, a reduction in the number of misdemeanor peremptory challenges is expected to
increase juror satisfaction, with no reduction in justice for anyone. In fact, greater numbers
of peremptory challenges could carry the risk of dismissing more potential jurors dismissed
for improper, discriminatory reasons, such as race.

"SB 213 offers the following benefits:
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e "An expedited jury selection phase will shorten misdemeanor trials resulting in more
misdemeanor trials conducted within existing trial departments.

* "Law enforcement officers will spend less non-productive time in the courtroom
while jury selection is conducted.

e "More jurors will be available for service on higher stakes felony cases.

o "Juror satisfaction will increase as fewer jurors are called to misdemeanor courtrooms
to sit through extended jury selection on lesser crimes.

e "Millions of dollars annually will be saved by public and private employers alike with
fewer people being called to jury duty.

e "Personnel efficiencies: Fewer people appearing for jury service will permit
personnel resources involved in calling jurors for service to be redeployed in areas
where layoffs and furloughs have severely hampered court operations.

"California presently allows more peremptory challenges for misdemeanors than 47 other
states. Only New Jersey and New York presently permit the same number as California, and
even in those states, fewer challenges are permitted for additional parties. California also
allows far more challenges than the federal system. A review of 50-state data reviews that
even with the proposed reduction in peremptory challenges, 36 states would still offer fewer
peremptory challenges than California. Even the federal system offers only 6 peremptory
challenges (3 per side). We are aware of no allegation that the ability to effectively
prosecute or defend criminal cases in those states or in the federal system are impaired by
fewer available peremptory challenges.

"An excessive number of misdemeanor peremptory challenges unnecessarily extends the jury
selection process often making jury selection the longest part of the misdemeanor trial and
reducing the number of misdemeanor trials that can be heard with existing resources.
Oversized misdemeanor panels also encumber large numbers of jurors rendering them
unavailable for service on higher stakes felony cases. With the recent passage of Proposition
47, these problems will soon increase significantly.

"Finally, unused or poorly used jurors express that jury service is a waste of valuable time,
souring their perception of the criminal justice system and reducing the likelihood of future
jury service.

"With budget cutbacks forcing dramatic changes in many areas of civil law, it is time for
California to adopt modest, commonsense changes in criminal misdemeanor jury selection.
California’s judges make it their life-work to insure the fair administration of justice, and if
there was any serious suggestion that reducing peremptory challenges would impair that
critical objective, we would not be proposing the change."

11) Argument in Opposition: According to the Los Angeles District Attorney's Office, "SB 213
reduces the number of peremptory challenges in misdemeanor cases from 10 to 6 and reduces
the number of additional peremptory challenges provided to each defendant from 5 to 2 when
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defendants are tried jointly thereby reducing the number of peremptory challenges available
to the prosecution in multi-defendant cases. SB 213 also contains language that provides the
reduced number of peremptory challenges shall sunset on 1/1/2021 unless subsequent
legislation extends this date.

"Prior to the passage of Proposition 115 in 1990, both attorneys and judges conducted the
questioning of jurors, commonly referred to as 'voir dire.' Proposition 115 eliminated
attorney conducted voir dire excepted in limited circumstances. Ten years after the passage
of Proposition 115, the Legislature recognized that the elimination of attorney conducted voir
dire negatively impacted both the prosecutors and defense counsel’s ability to effectively
assess a prospective jurors’ capacity for fairness and the absence of bias. In 2000, AB 2406
(Chapter 192, Statutes of 2000) was approved by the Legislature and signed into law, AB
2406 amended Proposition 115 to require courts conduct an initial examination of
prospective jurors and thereafter give both the prosecution and defense counsel the right to
examine, by oral and direct questioning, any or all of the prospective jurors. However AB
2406 did not specify the amount of time that attorneys for each side would have to conduct
their examinations which has resulted in a very limited examination of Jjurors for bias and
fairness in many misdemeanor cases.

"Even with this limited voir dire many judges believe that prosecutors and defense counsel
spend too much time ensuring that a fair and unbiased jury panel is selected. According to
the sponsor, SB 213 is supposed to result in both cost savings and reduce the length of
misdemeanor trials. Neither of these goals will be achieved by SB 213.

"Simply reducing the number of peremptory challenges will have the unintended
consequence of increasing both the defense attorney and prosecution request for challenges
for cause. While the number of peremptory challenges is limited, both the defense and
prosecution have an unlimited number of challenges for cause. Prosecutors and defense
counsel use peremptory challenges more frequently in California because of the limited
attorney conducted voir dire which forces each side to use their peremptory challenges in
situations where a more thorough voir dire could have determined whether a juror was fit to
serve or should be disqualified 'for cause.'

"The time and resources needed to challenge a prospective juror for cause greatly exceed the
time and resources used when a prosecutor or defense counsel use a peremptory challenge.
With the number of peremptory challenges reduced under SB 213, there will be demands for
additional attorney conducted voir dire to ensure that both the People’s and defendant’s
constitutional right to a fair and unbiased trial is protected.

"The sponsors of SB 213 argue that a blue ribbon report recommended that the number of
peremptory challenges be reduced. However the sponsors have chosen to selectively pick
and choose the recommendations from the report for inclusion in SB 213. The report did in
fact recommend a reduction in the number of peremptory challenges in misdemeanor cases,
but it linked the reduction in peremptory challenges to a reduction in the size of misdemeanor
Juries which is not contained in SB 213. The sponsors note that California is one of 3 states
that allow for up to 10 peremptory challenges, however states like Indiana, Minnesota, New
Mexico, and Texas which limit the number of peremptory challenges to 5 also have 6 person
juries.
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"Prosecuting attorneys have the burden of proving to a unanimous jury that a defendant is
guilty of the charges beyond a reasonable doubt. When a criminal jury cannot reach a
unanimous verdict, the prosecution may retry the case and attempt to achieve a unanimous
verdict with another trial. There is no limit to the number of trials the prosecution can bring.
Every retrial strains the system and requires the cost of a trial. By reducing peremptory
challenges available to the prosecution, the likelihood of a non-unanimous jury increases
because the prosecutor cannot use their instincts to remove a juror the prosecutor believes
may prejudice the jury. Each non-unanimous verdict increases the chances of costly retrials.

"The inclusion of a sunset clause in SB 213 all but guarantees that there will be lengthy and
costly appellate challenges to any and all guilty verdicts rendered by a jury with limited
peremptory challenges if it’s provisions sunset. Defense counsel will challenge a guilty
verdict reached by a jury on constitutional equal protection grounds that their client was not
provided the same opportunity to eliminate potentially biased jurors as a similarly situated
defendant tried before or after the provisions of SB 213 sunsetted.

"Jury selection is viewed as the most critical portion of the criminal trial process by a large
majority of prosecutors and defense attorneys. Selecting a jury is a skill that must be learned
by all new criminal attorneys at the beginning of their careers which is when most criminal
attorneys conduct misdemeanor trials. SB 213 will interfere with a new attorney’s ability to
learn this critical skill. If new criminal attorneys fail to properly learn this skill during their
misdemeanor rotation it will result in unfair results for either the People or the defendant in
felony trials which is an injustice to California’s criminal justice system which is viewed as a
model by many criminal justice professionals.

"The notion that misdemeanors are less serious than felony crimes is well founded. However
just because a misdemeanor is considered less serious than a felony does not mean that it is a
trivial matter. Defendants convicted of misdemeanor crimes can be incarcerated for up to 1
year per offense in a county jail. There are also misdemeanor crimes that result in a
defendant having to register for life as a sex offender under California law. Unlike civil
matters, there are real liberty interests at stake in criminal cases. Shouldn’t California
provide both the prosecution and defense counsel with every opportunity to ensure a fair and
unbiased jury is selected to make such potentially life altering decisions?

"The purpose of peremptory challenges is to provide prosecutors and defense counsel the
ability to select a fair and unbiased jury that provides each side with an opportunity to select
a jury that represents the diversity of their community. The reduction of peremptory
challenges will make it far more difficult to select a fair and unbiased jury that reflects a
community’s diversity. By limiting the use of peremptory challenges, SB 213 has the real
potential to result in less diverse and more biased juries because of the prosecutors or defense
counsel’s inability to remove a juror they believe is biased and therefore unqualified to serve
as a juror but cannot prove to the satisfaction of the judge that the potential juror should be
removed 'for cause.'

"As prosecutors, it is both our goal and responsibility to ensure that justice prevails in every
criminal case that is filed. Verdicts reached by juries that are biased or that are not selected
from a proper cross-section of the community cannot be viewed as just.
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"SB 213 will not result in the cost savings it claims will result, nor will it improve the quality
of California’s criminal justice system. A fair and unbiased jury is the right of the People
and every defendant in our justice system. SB 213 will make ensuring justice is carried out
more difficult.”

12) Prior Legislation:

a)

b)

d)

SB 794 (Evans), of the 2013-2014 legislative session, provided in any criminal case
where the offense is punishable with a maximum term of imprisonment of one year or
less, the defendant is entitled to five preemptory challenges. If two or more defendants
are jointly tried each defendant shall also be entitled to two additional challenges which
may be exercised separately, and the state shall also be entitled to additional challenges
equal to the number of all the additional separate challenges allowed the defendants. SB
794 failed passage in the Assembly Public Safety Committee.

AB 1557 (Feuer) of the 20017-2008 legislative session, reduced the number of
peremptory challenges available to the prosecution and defense in all misdemeanor
criminal matters punishable by up to one year in custody from ten to six challenges. AB
1557 failed passage on the Assembly Floor.

AB 886 (Morrow), of the 1997-98 Legislative Session, would have reduced the number
of peremptory challenges in misdemeanor cases from 10 to 6 and made various changes
to the jury system. AB 886 was never heard by the Assembly Judiciary Committee.

AB 2003 (Goldsmith), of the 1995-96 Legislative Session, would have reduced the
number of "peremptory challenges" available to each side in criminal cases during the
jury selection process. AB 2003 failed passage on Assembly Floor.

AB 2060 (Bowen), of the 1995-96 Legislative Session, would have eliminated
peremptory challenges. AB 2060 was never heard by the Assembly Judiciary
Committee.

REGISTERED SUPPORT / OPPOSITION:

Support

Alameda County District Attorney's Office
California Judges Association

Judicial Council of California

San Diego County District Attorney's Office
San Francisco County District Attorney's Office
San Mateo County District Attorney's Office
Santa Cruz Superior Court

28 private individuals
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Opposition

California Attorneys for Criminal Justice
California Public Defenders Association

Legal Services for Prisoners with Children

Los Angeles County Public Defenders Association
Los Angeles District Attorney's Office

Riverside County Public Defender

I private individual

Analysis Prepared by:  Gabriel Caswell / PUB. S. / (916) 319-3744
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Date of Hearing: June 30, 2015
Chief Counsel:  Gregory Pagan

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 219 (Liu) — As Amended June 1, 2015

SUMMARY: Provides that an inmate's psychiatric or medical condition is not a basis for
excluding an inmate from California Department of Corrections and Rehabilitation's (CDCR)
voluntary Alternative Custody Program (ACP), and establishes timelines for the processing of
applications to participate in the program. Specifically, this bill:

1)

2)

3)

4

Provides that an inmate's existing psychiatric condition or medical condition that requires
ongoing care is not a basis for excluding the inmate from the CDCR's voluntary alternative
custody program.

Prescribes specific time lines for, among other things, notice to the inmate of the receipt of
the application to participate in the alternative custody program, notice of the eligibility
criteria of the program, and written notice to the inmate of his or her acceptance or denial
into the program. If an applicant is found eligible for the program, an individualized
treatment program shall be developed in consultation with the inmate. If the inmate is denied
participation in the program, the notice of denial shall specify the reason the inmate was
denied.

Requires CDCR to maintain a record of the application and notice of the denials of
participation in the alternative custody program, and allows an inmate, after denial of an
application, to reapply for participation in the program, or appeal the decision through
normal grievance procedures.

Require CDCR to assist individuals participating in the alternative custody program in
obtaining health care coverage, including, but not limited to Medi-Cal benefits.

EXISTING LAW:

ly

2)

Authorizes the Secretary of CDCR to offer a program under which female inmates, as
specified, who have been committed to state prison may be allowed to participate in a
voluntary ACP in lieu of their confinement in state prison. In order to qualify for the
program an offender need not be confined in an institution under the jurisdiction of CDCR.
Under this program, one day of participation is in lieu of one day of incarceration.
Participants in the program receive any sentence reduction credits that they would have
received had they served their sentence in the state prison, and shall be subject to denial and
loss of credit, as specified. (Pen. Code, § 1170.05, subd. (a).)

Requires that an ACP include, but not be limited to the following:
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4)

5)

6)

7
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a) Confinement to a residential home during the hours designated by CDCR.
b) Confinement to a residential treatment program during the hours designated by CDCR.

¢) Confinement to a transitional care facility that offers appropriate services. (Pen. Code, §
1170.05, subd. (b).)

Provides that female inmates sentenced to the state prison for a determinate term, and only
those inmates, shall be eligible to participate in eh alternative custody program. (Pen. Code,
§ 1170.05, subd. (c).)

Prohibits an inmate committed to the state prison who meets any of the following criteria
from participating in the alternative custody program:

a) Has a current or prior conviction for a violent felony, as specified,;
b) Has a current or prior conviction for a serious felony, as specified;
¢) Has a current or prior conviction that requires the individual to register as a sex offender;

d) Has been screened by CDCR using a validated risk assessment tool and is determined to
pose a high risk to commit a violent offense; or,

e) Has a history of escape from a facility while under juvenile or adult custody, within the
last 10 years. (Pen. Code, § 1170.05, subd. (d).)

Requires an ACP to include the use of electronic monitoring, global positioning system
devices, or other supervising devices for the purpose of helping to verify a participant's
compliance with the rules and regulations of the program. (Pen. Code, § 1170.05, subd. (¢).)

Requires CDCR to create, and the participant to agree to and fully participate in, an
individualized treatment and rehabilitation plan. When available and appropriate for the
individualized treatment and rehabilitation plan, the department shall prioritize the use of
evidence-based programs and services that will aid in the successful reentry into society
while she takes part in alternative custody. Case management services must be provided to
support rehabilitation and to track the progress and individualized treatment plan compliance
of the inmate. (Pen. Code, § 1170.05, subd. (f).)

Requires the secretary of CDCR to prescribe reasonable rules and regulations under which
the alternative custody program shall operate. Rules shall include, but are not limited to:

a) The participant shall remain within the interior premises of his or her residence during the
hours designated by the secretary or his or her designee.

b) The participant is subject to search and seizure by a peace officer at any time with or
without cause. The participant must admit any peace officer into the participant's
residence to ensure the participant's compliance with the conditions of his or her
detention. These terms must agree to these terms in writing prior to participation in the
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alternative custody program.

¢) The Secretary or his or her designee may immediately retake the participant into custody
to serve the remainder of his or her sentence if the electronic monitoring or supervising
devices are unable for any reason to properly perform their function at the designated
place of detention, if the participant fails to remain within the place of detention as
stipulated in the agreement, or if the participant for any other reason no longer meets the
established criteria under this section. (Pen. Code, § 1170.05 subd. (g)(1)-(3).)

States that CDCR is not required to allow an inmate to participate in this program if it appears
from the record that the inmate has not satisfactorily complied with reasonable rules and
regulations while in custody. An inmate is eligible for participation in an ACP only if it is
concluded that the inmate meets the criteria for program participation and that the inmate’s
participation is consistent with any reasonable rules and regulations prescribed by CDCR.
CDCR has the sole discretion concerning whether to permit program participation as an
alternative to custody in state prison. A risk and needs assessment must be completed on
each inmate to assist in the determination of eligibility for participation and the type of
alternative custody. (Pen. Code, § 1170.05, subd. (i).)

Allows the secretary of CDCR or his or her designee to permit program participants to seek
and retain employment in the community, attend psychological counseling sessions or
educational or vocational training classes, participate in life skills or parenting training,
utilize substance abuse treatment services, or seek medical and dental assistance based upon
the participant's individualized treatment and release plan. Participation in other
rehabilitative services and programs may be approved by the case manager if it is specified
as a requirement of the inmate's individualized treatment and rehabilitative case plan. Willful
failure of the program participant to return to the place of detention not later than the
expiration of any period of time during which she is authorized to be away, unauthorized
departures, or tampering with or disabling, or attempting to tamper with or disable, an
electronic monitoring device subjects the participant to a return to custody. In addition,
participants may be subject to forfeiture of credits, or to discipline for violation of rules
established by CDCR. (Pen. Code, § 1170.05, subd. (j).)

10) Authorizes CDCR to administer an ACP pursuant to written contracts with appropriate public

agencies or entities to provide specified program services. The department is required to
determine the recidivism rate of each participant in an alternative custody program. (Pen.
Code, § 1170.05, subd. (1).)

11) States that an inmate participating in an ACP must voluntarily agree to all of the provisions

of the program in writing, including that she may be returned to confinement at any time with
or without cause, and cannot be charged fees or costs for the program. (Pen. Code § 1170.05,
subd. (m).)

12) Requires the state to retain responsibility for the medical, dental, and mental health needs of

individuals participating in an ACP. (Pen. Code, § 1170.05, subd. (n).)

FISCAL EFFECT: Unknown
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COMMENTS:

1)

2)

3)

Author's Statement: According to the author, "SB 219 clarifies and strengthens standards
for administering ACP, which will result in the continued success and longevity of the
program. ACP, while effective, has gone under-utilized. Since being implemented in 2011,
7,200 applications have been submitted, with only 460 offenders being approved to
participate in the program. Of those 460 women, 90% have successfully completed the
program. Offering inmates rehabilitative settings in the community represents a cost savings
for California. ACP is a successful and thoughtfully designed program with a particular
emphasis on rehabilitation and family reunification. Further, the program has served as a
model for the state’s Enhanced Alternative Custody Program. This bill ensures that
California continues to administer ACP in a fair and consistent manner, furthering ACP as a
promising alternative to the incarceration of female offenders.

Background: According to background supplied by the author, ACP was established by SB
1266 (Liu) in 2010 and was intended to offer more appropriate rehabilitative settings to
incarcerated female offenders and inmates who were primary caregivers. The program,
predating AB 109, at its inception was designed for the approximately 4,500 low-level
women offenders then incarcerated that could be eligible for placement in secure,
community-based programs without risking community safety (National Council on Crime
and delinquency (NCCD), 2006).

SB 1266 (2010, Liu) authorized the Secretary of CDCR to assign alternative custody
arrangements to individuals on a voluntary basis that met the following criteria:

* No current or prior convictions of a violent, serious or sex crime;
e Determined by an assessment to be low risk; and
e Women, pregnant inmates, and primary caregivers of dependent children.

In 2012 the program was amended to include only female inmates and consider only the
inmate’s current conviction.

Alternative Custody includes:

Confinement to a residential home.

Continement to a residential drug or treatment program.
Confinement to a transitional care facility.

Use of electronic monitoring, GPS, or other supervising devices.

Since ACP was implemented in September of 2011 approximately 7,200 applications have
been submitted. Of those applications, only 460 offenders have been approved for
Alternative Custody. Of those 460, Ninety percent have successfully completed the program.

Argument in Support: The Ella Baker Center for Human Rights states, "The ACP, enacted
January 1, 2011, reunites incarcerated women-with their families by allowing them to serve
the remainder of their sentences in a residential home, nonprofit residential treatment center,
or transitional-care facility. This voluntary program provides individualized treatment and
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rehabilitation services based on a prisoner’s needs. It allows women to be connected to their
children, greatly reduces the negative impact on children by keeping them out of the foster
care system, and helps to end the cycle of incarceration that destroys families. Prior to ACP’s
enactment, the California Department of Corrections and Rehabilitation (CDCR) estimated
that nearly half of incarcerated women, at the time 4,500 individuals, would be eligible for
the program. Despite that estimate, only 460 women have been approved for participation in
ACP.”

Prior Legislation: SB 1266 (Liu), Chapter 664, Statutes of 2011, authorized CDCR to
create ACPs for specified inmates, including female inmates, pregnant inmates, or inmates
who were the primary caregiver immediately prior to incarceration. Inmates must not have
committed a serious or violent felony, been required to register as a sex offender, been
determined to pose a high risk to commit a violent offense by a validated risk assessment
tool, or have a history of escape within the last 10 years in order to be eligible for this
program.

REGISTERED SUPPORT / OPPOSITION:

Support

A New PATH

California Attorneys for Criminal Justice
California Catholic Conference of Bishops
Californians for Safety and Justice

California Latinas for Reproductive Justice
California Public Defenders Association

Center on Juvenile and Criminal Justice
Courage Campaign

Dignity and Power Now

Drug Policy Alliance

Ella Baker Center for Human Rights

Friends Committee on Legislation of California
NAMI California

National Association of Social Workers California Chapter

Opposition

None

Analysis Prepared by: Gregory Pagan / PUB. S./(916) 319-3744
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ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 261 (Hancock) — As Amended June 1, 2015

SUMMARY: Expands the youth offender parole process, a parole process for persons
sentenced to lengthy prison terms for crimes committed before attaining 18 years of age, to
include those who have committed their crimes before attaining the age of 23. Specifically, this
bill:

1) Provides that those with indeterminate sentences who are eligible for a youth offender parole
hearing on the effective date of this bill shall have their hearing by July 1, 2017.

2) States that those with determinate sentences who are eligible for a youth offender parole
hearing on the effective date of this bill shall have their hearing by July 1, 2021, and shall
have their consultation with the Board of Parole (BPH) before July 1, 2017.

EXISTING LAW:

1) Establishes a youth offender parole hearing which is a hearing by BPH for the purpose of
reviewing the parole suitability of any prisoner who was under 18 years of age at the time of
his or her controlling offense. (Pen. Code, § 3051.)

2) Provides the following parole mechanism for a person who was convicted of a controlling
offense that was committed before the person had attained 18 years of age:

a) If the controlling offense was a determinate sentence the offender shall be eligible for
release after 15 years;

b) If the controlling offense was a life term less than 25 years then the person is eligible for
release after 20 years; and,

¢) If the controlling offense was a life term of 25 years to life then the person is eligible for
release after 25 years. (Pen. Code, § 3051, subd. (b).)

3) Sets a deadline of July 1, 2015, for BPH to complete all youth offender parole hearings for
individuals who become entitled to have their parole suitability considered at a youth
offender parole hearing on the effective date of the statute that established youth offender
parole hearings. (Pen. Code, § 3051, subd. (i).)

4) Provides that in reviewing a prisoner’s suitability for parole in a youthful offender parole
hearing, the BPH shall give great weight to the diminished culpability of juveniles as
compared to adults, the hallmark features of youth, and any subsequent growth and increased
maturity of the prisoner in accordance with relevant case law. (Penal Code § 4801 (c).)
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FISCAL EFFECT: Unknown.

COMMENTS:

1) Author's Statement: According to the author, "Much like the existing youth offender

2)

process, SB 261 holds young people accountable and responsible for what they did. They
must serve a minimum of 15 to 25 years in prison depending on their offense, and must
demonstrate remorse, maturity, and rehabilitation to be suitable for parole.

"This reflects science, law, and common sense. Recent neurological research shows that
cognitive brain development continues well beyond age 18 and into early adulthood. For
boys and young men in particular, this process continues into the mid-20s. The parts of the
brain that are still developing during this process affect judgment and decision-making, and
are highly relevant to criminal behavior and culpability. Recent US Supreme Court cases
including Roper v. Simmons, Graham v. Florida, and Miller v. Alabama recognize the
neurological difference between youth and adults. The fact that youth are still developing
makes them especially capable of personal development and growth.

"The State of California recognizes this as well. State law provides youth with foster care
services until age 21. It extends Division of Juvenile Justice jurisdiction until age 23. It also
provides special opportunities for youth in our state prison system through age 25.

"To be clear: SB 261 is by no means a ‘free ticket’ for release. There is no mandate to a
reduced sentence or release on parole, only the opportunity for a parole hearing after serving
at least 15 to 25 years in state prison. Even after that period there is no guarantee for a grant
of parole. The Board still has to examine each inmate’s suitability for parole, the criteria for
which this bill does not change.

"SB 261 will give young adults in our prisons hope and incentive to improve their lives."

Review of Case Law: Juvenile Sentencing: In 2010, the United States Supreme Court
ruled that it is unconstitutional to sentence a youth who did not commit homicide to a
sentence of life without the possibility of parole (LWOP). (Graham v. Florida (2010) 130
S.Ct. 2011.) The Court discussed the fundamental differences between a juvenile and adult
offender and reasserted its earlier findings from Roper v. Simmons (2005) 543 U.S. 551, that
juveniles have lessened culpability than adults due to those differences. The Court stated that
"life without parole is an especially harsh punishment for a juvenile,” noting that a juvenile
offender “will on average serve more years and a greater percentage of his life in prison than
an adult offender.” (Graham, supra, 130 S.Ct. at 2016.) However, the Court stressed that
"while the Eighth Amendment forbids a State from imposing a life without parole sentence
on a juvenile nonhomicide offender, it does not require the State to release that offender
during his natural life. Those who commit truly horrifying crimes as juveniles may turn out
to be irredeemable, and thus deserving of incarceration for the duration of their lives. The
Eighth Amendment does not foreclose the possibility that persons convicted of nonhomicide
crimes committed before adulthood will remain behind bars for life. It does forbid States
from making the judgment at the outset that those offenders never will be fit to reenter
society." (Id. at pg. 2031.)
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In 2012, the California Supreme Court ruled that sentencing a juvenile offender for a non-
homicide offense to a term of years with a parole eligibility date that falls outside the juvenile
offender's natural life expectancy constitutes cruel and unusual punishment in violation of the
Eighth Amendment. (People v. Caballero (2012) 55 Cal. 4th 262, 268.) The Court stated
that "the state may not deprive [juveniles] at sentencing of a meaningful opportunity to
demonstrate their rehabilitation and fitness to reenter society in the future." (I/bid.) Citing
Graham, supra, the Court stated "the sentencing court must consider all mitigating
circumstances attendant in the juvenile's crime and life, including but not limited to his or her
chronological age at the time of the crime, whether the juvenile offender was a direct
perpetrator or an aider and abettor, and his or her physical and mental development, so that it
can impose a time when the juvenile offender will be able to seek parole from the parole
board." (/d. at pp. 268-269.) In Caballero, the defendant was convicted of three counts of
attempted murder and received a sentence of 110-years-to-life. Relying on the reasoning in
the Graham case, the Court found that while the juvenile did not receive a sentence of
LWOP, trial court's sentence effectively deprives the defendant of any "realistic opportunity
to obtain release" from prison during his or her expected lifetime, thus the sentence is a de
facto LWOP sentence and violates the Eighth Amendment's prohibition against cruel and
unusual punishment. (/d. at pg. 268.)

The court in Caballero, supra, advised that "[d]efendants who were sentenced for crimes
they committed as juveniles who seek to modify life without parole or equivalent de facto
sentences already imposed may file petitions for writs of habeas corpus in the trial court in
order to allow the court to weigh the mitigating evidence in determining the extent of
incarceration required before parole hearings." (Id. at p. 269.) The Court did not provide a
precise timeframe for setting these future parole hearings, but stressed that "the sentence
must not violate the defendant's Eighth Amendment rights and must provide [the defendant
with] a 'meaningful opportunity to obtain release based on demonstrated maturity and
rehabilitation' under Graham's mandate." (/bid.)

While the court in Caballero pointed out that these inmates may file petitions for writs of
habeas corpus in the trial court, the court also urged the Legislature to establish a parole
eligibility mechanism for an individual sentenced to a de facto life term for crimes committed
as a juvenile. SB 260 (Hancock), Chapter 312, Statutes of 2013, established a parole process
for inmates who were sentenced to lengthy prison terms for crimes committed when they
were under the age of 18, rather than requiring the inmate to file a writ of habeas corpus and
appear before the trial court for resentencing.

This bill seeks to expand those eligible for a youth offender parole hearing to those whose
committing offense occurred before they reached the age of 23. The rationale, as expressed
by the author and supporters of this bill, is that research shows that cognitive brain
development continues well beyond age 18 and into early adulthood. The parts of the brain
that are still developing during this process affect judgment and decision-making, and are
highly relevant to criminal behavior and culpability. (See Johnson, et al., Adolescent Maturity
and the Brain: The Promise and Pitfalls of Neuroscience Research in Adolescent Health
Policy, Journal of Adolescent Health (Sept. 2009); National Institute of Mental Health, 7he
Teen Brain: Still Under Construction (2011).)

Youth Offender Parole Hearings Status Update: According to the State's most recent
status report on measures being taken to reduce the prison population pursuant to the three-
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judge panel's February 10, 2014 order:

"The State continues to implement Senate Bill 260 (2013), which allows inmates whose
crimes were committed as minors to appear before the Board of Parole Hearings (the Board)
to demonstrate their suitability for release after serving at least fifteen years of their sentence.
From January 1, 2014 through May 31, 2015, the Board held 664 youth offender hearings,
resulting in 189 grants, 410 denials, 63 stipulations to unsuitability, and 2 split votes that
required referral to the full Board for further consideration. An additional 318 were
scheduled during this time period, but were waived, postponed, continued, or cancelled. All
available inmates who were immediately eligible for a hearing when the law took effect on
January 1, 2014 have had a hearing date or have one scheduled on or before July 1, 2015, as
required by the terms of Senate Bill 260. In addition, all youth offenders who received a
grant prior to January 1, 2014, have reached their minimum eligible parole dates and have
been processed for release from their life term by the Board." (Defendants’ April 2015 Status
Report In Response to February 10, 2014 Order, 2:90-cv-00520 KIM DAD PC, 3-Judge
Court, Coleman v. Brown, Plata v. Brown.)

Argument in Support: According to the Anti-Recidivism Coalition (ARC), a sponsor of this
bill, "In 2013, the Governor signed SB 260 recognizing that young people are different from
adults and deserve a special consideration in the parole process. This law codified California
Penal Code §3051, providing individuals who were under the age of 18 at the time of their
crime and have served between 15 and 25 years in prison, the opportunity to demonstrate
accountability and rehabilitation to the parole board. This law was based on the research and
evidence that the brain is still developing into early adulthood, particularly in the regions of
the brain affecting judgment, emotion regulation, decision-making, and long-term
consequences. While pointing out the vulnerabilities that stem from this developmental stage,
SB 260 also points out the unique opportunity for personal growth and rehabilitation. SB 261
makes this same recognition, while also noting that young adults are still developing
neurologically and emotionally past the age of 18.

"With the passage of SB 260, motivation to focus on rehabilitation is incentivized. The ARC
communicates with over 500 inmates currently incarcerated and receives calls and letters
daily about the impact of this legislation. One inmate wrote, 'I never thought this bill was real
until I met you guys. There are always rumors about different bills in here, but no one ever
believes it. This bill has given so many of us hope for the first time since being here.'
Another ARC Member, currently home on SB 260, also explains the increased safety caused
by this bill, 'you don’t understand—this bill spread hope to people who had lost all. You had
guys who were dropping out of gangs and enrolling into school, because now they had
something to work toward.' SB 260 increases motivation to focus on rehabilitation and gives
individuals a meaningful chance at parole.

"The California Department of Corrections and Rehabilitation (CDCR) estimates there are
just over 16,000 people who were between 18-22 years old at the time of their crimes and
sentenced to prison terms of 15 years or more. This bill has the potential to affect a

much larger population, while continuing to move toward a system of rehabilitation.
There is no question that people who commit crimes should be held accountable, but
punishment should also reflect an individual’s capacity for personal growth and maturity.
To do otherwise disregards the potential for young adults to change and the dramatic
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physical and psychological differences between young people and older adults."

Argument in Opposition: According to the California District Attorneys Association, "Two
years ago, we opposed SB 260 (Chapter 312, Statutes of 2013), which established the youth
offender parole process for individuals who were under 18 years of age at the time of their
controlling offense. We renew our opposition to this bill, which seeks to expand that process
to anyone under 23 at the time of their offense.

"The California Supreme Court ruled in People v. Caballero (2012) 55 Cal.4th 262, 282 that
a juvenile offender sentenced to a de facto term of like imprisonment must be afforded a
'meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation.’
The court additionally urged the Legislature to 'enact legislation establishing a parole
mechanism that provides a defendant serving a de facto life sentence without the possibility
of parole for nonhomicide crimes that he or she committed as a juvenile with the opportunity
to obtain release on a showing of rehabilitation and maturity.

"The key phrase in that opinion is 'committed as a juvenile." All of the major existing case
law on juveniles who receive long sentences (Miller v. Alabama, 567 U.S. _ (2012);
Graham v. Florida, 560 U.S. __ (2010); and Caballero itself) involves individuals who were
under 18 at the time of their offense, and received a lengthy prison sentence. We are
unaware of any case law under which courts have considered someone a juvenile for an
offense committed after they turned 18, but before they reached 23 years of age."

Prior Legislation:

a) SB 260 (Hancock), Chapter 312, Statutes of 2013, established a youth offender parole
hearing which is a hearing by BPH for the purpose of reviewing the parole suitability of
any prisoner who was under 18 years of age at the time of his/her controlling offense.

b) SB 9 (Yee), Chapter 828, Statutes of 2012, authorizes a prisoner who was under 18 years
of age at the time of committing an offense for which the prisoner was sentenced to
LWOP to submit a petition for recall and resentencing to the sentencing court, and to the
prosecuting agency, as specified.

¢) SB 399 (Yee), of the 2009-10 Legislative Session, was substantially similar to SB 9. SB
399 failed passage on Assembly Floor.

d) SB 999 (Yee), of the 2007-08 Legislative Session, would have eliminated the LWOP
sentence thus making the sentence for first-degree murder with special circumstances by
a defendant under 18 years of age 25-years-to-life. SB 999 failed passage on Senate
Floor.

e) SB 1223 (Kuehl), of the 2003-04 Legislative Session, would have authorized a court to
review the sentence of a person convicted as a minor in adult criminal court and
sentenced to state prison after the person has either served 10 years or attained the age of
25. SB 1223 failed passage in Assembly Appropriations Committee.
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Date of Hearing: June 30, 2015
Counsel: Sandy Uribe

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 266 (Block) — As Amended April 7, 2015

SUMMARY: Authorizes the use of a sanction known as "flash incarceration" to defendants
granted probation or placed on mandatory supervision. Specifically, this bill:

1)

2)

3)

4)

5)

Provides that in any case where the court grants probation or imposes a sentence that
includes a period of mandatory supervision, the court may authorize the probation officer to
use flash incarceration for a violation of the conditions of supervised release if, at the time of
granting probation or ordering mandatory supervision, the defendant agrees to waive a court
hearing before the imposition of a period of flash incarceration.

States that upon a finding of a violation, if the defendant does not agree to accept a
recommended period of flash incarceration, then the probation officer may address the
alleged violation by filing a declaration or revocation request with the court.

Defines "flash incarceration” as "a period of detention in a county jail due to a violation of an
offender’s conditions of probation or mandatory supervision. The length of the detention
period may range between one and 10 consecutive days. Shorter, but if necessary more
frequent, periods of detention for violations of an offender’s conditions of probation or
mandatory supervision shall appropriately punish an offender while preventing the disruption
in a work or home establishment that typically arises from longer periods of detention."

Excludes application of flash incarceration to any defendant convicted of a nonviolent drug
possession offense who receives probation under Proposition 36 of 2000.

Sunsets this provision on January 1, 2021.

EXISTING LAW:

1)

2)

3)

Authorizes intermediate sanctions, including flash incarceration, to be imposed on inmates
released from prison after July 1, 2013 and subject to parole. (Pen. Code, § 3000.08, subd.

(d).)

Authorizes intermediate sanctions for violating the terms of post-release community
supervision (PRCS), including flash incarceration, for up to 10 days. (Pen. Code, § 3454,
subd. (b).)

Defines "flash incarceration" as a period of detention in a city or county jail due to a violation
of a person's conditions of parole or PRCS. The length of the detention period can range
between one and ten consecutive days in a county jail. (Pen. Code, §§ 3000.08, subd. (e),
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and 3454, subd. (c).)

Requires a person placed on PRCS to agree to specified conditions of release, including the
waiver of the right to a court hearing prior to the imposition of a period of flash incarceration
for any violation of his or her PRCS conditions. (Pen. Code, § 3453, subd. (q).)

Authorizes, as a general matter, the court to suspend a felony sentence and order the
conditional and revocable release of the defendant in the community to probation
supervision. (Pen. Code, § 1203.)

Provides if any probation officer, parole officer, or peace officer has probable cause to
believe that a supervised person is violating any term or condition of his/her supervision, the
officer may arrest the person without a warrant at any time and bring the person before the
court for further disposition such as modification, revocation or termination of the person's
supervision, as specified. (Pen. Code, § 1203.2.)

Gives the sentencing judge discretion to impose two types of sentences to county jail. The
court may commit the defendant for the entire term allowed by law, or the court may impose
a "split sentence" in which part of the term is served in custody and the remaining part of the
term is comprised of a period of mandatory supervision. However, the presumption is that
the defendant shall receive a split sentence, unless the court finds that, in the interests of
justice, it is not appropriate in a particular case. (Pen. Code, §1170, subd. (h)(5).)

States that the traditional procedures used for violations of probation will now be applicable
to violations of mandatory supervision. Also states that procedures used to modify probation
are applicable to modify the conditions of mandatory supervision. (Pen. Code , §1170, subd.

(h)(5)(B).)

FISCAL EFFECT: Unknown

COMMENTS:

1) Author's Statement: According to the author, "The passage of Realignment in 2011

overhauled how certain convicted felons would serve their sentences with a strong emphasis
on rehabilitation and keeping these offenders in their local communities. As a result,
probation departments now have the responsibility to supervise a completely new class of
offenders, significantly augmenting the number of offenders under their supervision.

"A tool currently afforded to probation departments to supervise Post-Release Community
Supervision (PRCS) offenders that has been successful is the use of flash incarceration. This
immediate, evidence-based tool, allows departments to address serious violations of a
condition of probation while minimally disrupting the offenders' rehabilitation progress.

"Currently however, the use of flash incarceration is not authorized on individuals under
mandatory supervision (MS) or those on probation. The result is that when an individual
under MS or probation commits a serious violation of a condition of probation, the only
existing mechanism to address these violations is to initiate a petition for revocation of
probation. The revocation process disrupts offenders' rehabilitation by removing them from
their jobs, re-entry programs, school, and/or family for a much longer period of time
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compared to the use of flash incarceration.

"By authorizing flash incarceration on MS and probationers, SB 266 will provide an
additional tool to local probation departments to address serious violations of a condition of
probation while not disrupting an individual's progress to re-entry. Flash incarceration
requires at most an individual to serve up to 10 days in county jail after a violation is found.

"To address concemns of due process, the bill was amended to do two major things. First, it
will only authorize the court, and not require it, to allow the use of flash incarceration by a
probation department. Second, it will allow individuals, after a serious violation is found, to
reject the period of flash incarceration and instead allow probation departments to address the
violation by initiating the revocation process. This is how departments currently sanction
probationers who commit serious violations. This ensures that a probationer continues to
have the opportunity for a hearing should they request it.

"SB 266 is about providing all the tools necessary for our local probation departments to
effectively manage all individuals under their supervision. Not only does this bill strengthen
realignment, but it is consistent with its goals of keeping offenders closer to home and
emphasizing rehabilitation and successful re-entry."

Flash Incarceration: One of the components of criminal justice realignment was to
restructure the State's parole system. Realignment shifted the supervision of some released
prison inmates from the California Department of Corrections and Rehabilitation (CDCR)
parole agents to local probation departments. Parole under the jurisdiction of CDCR for
inmates released from prison on or after October 1, 2011 is limited to those defendants whose
term was for a serious or violent felony; were serving a Three-Strikes sentence; are classified
as high-risk sex offenders; who are required to undergo treatment as mentally disordered
offenders; or who, while on certain paroles, commit new offenses. (Pen. Code, § 3000.08.
subds. (a) & (b).) All other inmates released from prison are subject to up to three years of
PRCS under local supervision by probation departments. (Pen. Code, § 3451, subd. (a).)

The changes to the supervision of inmates released from prison included establishing a new
sanction for a violation of supervised release known as flash incarceration. Flash
incarceration is defined as "a period of detention in county jail due to a violation of a
parolee’s conditions of parole" that "can range between one and 10 consecutive days." (Pen.
Code, §§ 3000.08, subd. (e), & 3455, subd. (¢).)

With the creation of PRCS, the supervising agency was authorized to employ "flash
incarceration” as an "intermediate sanction” for responding to both parole and PRCS
violations. (See Pen. Code, §§ 3454, subd. (c), & 3000.08 (e).) The Legislative Analyst’s
Office explained the context and reasoning behind "flash incarceration" as part of
realignment: "[T]he realignment legislation provided counties with some additional options
for how to manage the realigned offenders. . . . [T]he legislation allows county probation
officers to return offenders who violate the terms of their community supervision to jail for
up to ten days, which is commonly referred to as “flash incarceration.” The rationale for
using flash incarceration is that short terms of incarceration when applied soon after the
offense is identified can be more effective at deterring subsequent violations than the threat
of longer terms following what can be lengthy criminal proceedings." (Legislative Analyst’s
Office, The 2012—-13 Budget: The 2011 Realignment of Adult Offenders—An Update (Feb.



3)

SB 266
Page 4

22,2012), pp. 8-9.)

Flash incarceration as intermediate sanction for offenders under state supervision who violate
a term of their parole became effective July 1, 2013. (Pen. Code, § 3000.08, subd. (d).)
Despite the new authority to impose terms of flash incarceration upon state-supervised
parolees, the Division of Adult Parole Operations (DAPQ) has made a policy decision not to
utilize flash incarceration. (See Valdivia v. Brown, Response to May 6 Order, filed 05/28/13,
p. 17.) Asof April 2015, DAPO was still not utilizing flash incarceration.

Flash incarceration is currently being used by probation departments on the PRCS
population. "Probation departments used their authority to "flash incarcerate" 20,000 times,
on 13,000 PRCS offenders in FY 2012-2013. This ratio of 1.5 Flash Incarceration bookings
in jail per person in the year implies the sanction was used multiple times on the same
person. On average, 3% of the active PRCS population was booked into jail under flash
incarceration per month since the start of realignment, along with 3% booked for revocation
hearings." (See Chief Probation Officers of California (CPOC) Issue Brief, Graduated
Sanctions: Strategies for Responding to Violations of Probation Supervision, Spring 2014,
http://www.cpoc.org/assets/Realignment/graduatedsanctions%20brief%2035.pdf.)

Current law does not authorize the use of flash incarceration as a sanction for probationers
and persons released on mandatory supervision. However, the sponsor of the bill has
informed this committee that it is the practice of about eight counties, including Marin,
Nevada, Butte, Sierra, and Sutter, to use flash incarceration on probationers and individuals
on mandatory supervision. In these jurisdictions, the probation departments obtains a waiver
from the defendant to use the practice, and also provides the defendant with an opportunity to
decline flash, in which case the probation department uses the normal revocation process to
address violation of the conditions of release. This bill seeks to codify that practice.

Due Process Considerations: The United States Supreme Court has emphatically held that
the state may not retain the right to re-incarcerate released inmates at its whim. Liberty, once
granted, is a substantial right that cannot be revoked without some level of due process under
the law. Morrissey v. Brewer (1972) 408 U.S. 471, is the seminal case on the procedural due
process rights of a supervised individual facing an alleged violation. Morrissey confirmed
that a parolee’s liberty, although restricted, is a significant interest such that its termination
requires certain minimum due process protections. (/d. at p.482.) Before the state can return
a parolee to prison, it must provide due process, including procedures which will prevent
revocation because of "erroneous information or because of an erroneous evaluation." (/d. at
p- 484.) The high court noted the necessity of a hearing structured to assure that “the finding
of a parole violation will be based on verified facts and the exercise of discretion will be
informed by an accurate knowledge of the parolee’s behavior.” (/bid.)

In Gagnon v. Scarpelli (1973) 411 U.S. 778, 781-782, the United States Supreme Court
applied its parole revocation due process jurisprudence to probation revocation. Again the
Court held that the potential loss of liberty at stake at a probation revocation hearing is a
serious deprivation entitling the probationer to be accorded due process. (/bid.) The
minimum due process requirements for a probation revocation proceeding are: (1) written
notice of the claimed violation of probation; (2) disclosure of the evidence against the
probationer; (3) an opportunity to be heard in person and to present witnesses and
documentary evidence; (4) the right to confront and cross-examine adverse witnesses (unless
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the hearing officer specifically finds good cause for not allowing confrontation); (5) a neutral
and detached hearing body; and (6) a written statement by the fact-finder as to the evidence
relied on and the reasons for revoking probation. (/d. at p. 786.)

With flash incarceration, the defendant has none of the legal rights associated with a fully
contested violation hearing in front of a judge. The person does not have the right to be
heard, to call witnesses, or to defend himself or herself. In fact, the defendant does not even
have the right to a neutral decision maker. The probation officer is the accuser and the trier
of fact. In Morrissey, the U.S. Supreme Court cautioned that due process requires that this
determination be made by somebody "not directly involved in the case," because "[t]he
officer directly involved in making recommendations cannot always have complete
objectivity in evaluating them." (/d. at pp. 485-486.)

To date, although several cases have raised the question about the constitutionality of flash
incarceration, the courts have thus far declined to decide the issue. (See e.g., People v.
Superior Court (Ward) (2014) 232 Cal.App.4th 345, 352, fn. 11; In re Denson (Oct. 15,
2013, G048279) [nonpub. opn.]; People v. Cuadras (March 6, 2015, E061367) [nonpub.

opn.].)

This bill seeks to address due process concerns in two ways. First, an offender would have to
agree to the use of flash incarceration as a condition of probation or mandatory supervision at
the time of granting probation or ordering mandatory supervision. Additionally, the bill
permits a defendant to refuse the imposition of flash incarceration at the time a condition of
release is violated, and instead request revocation hearing in front of a judge.

It is true that a defendant can waive a constitutional right and agree to an otherwise
unconstitutional condition of probation. (People v. Bravo (1987) 43 Cal.3d 600, 608 (Fourth
Amendment); People v. Peck (1996) 52 Cal.App.4th 351, 362 (freedom of association).)
However, it bears mentioning that a defendant's ultimate acceptance of the conditions of
probation does not preclude him or her from challenging them on appeal: "'[I]t is established
that if a defendant accepts probation, he may seek relief from the restraint of an allegedly
invalid condition of probation on appeal from the order granting probation." (People v.
Penoli (1996) 46 Cal.App.4th 298, 302, fn. 2.) Moreover, at least as to probationers,
requiring a defendant to waive a court hearing prior to the use of flash incarceration at the
time of sentence, is arguably coercive because the defendant may be denied probation if he or
she does not accept the use of flash incarceration.

Effect on Persons Already on Supervised Release: The defendants currently on probation
or mandatory supervision have not agreed to be subject to flash incarceration or to waive a
court hearing before this punishment is imposed. As to these defendants, it is arguable that
the changes to the probationary process could not be retroactively applied without violating
the ex post facto clause.

Ex post facto laws are those that: (1) criminalize and punish an act innocent when done, (2)
aggravate or make a crime greater than it was when committed, (3) increase the punishment
for a crime and apply such increases to crimes committed before the enactment of the law, or
(4) alter the rules of evidence to require less or different evidence than required when the
crime was committed. (See e.g., Stogner v. California (2003) 539 U.S. 607, 612; quoting
Calder v. Bull (1798) 3 U.S. 386, 390-391.)



5)

6)

7

SB 266
Page 6

The provisions of this bill alter the rules of evidence against those on supervised release
because a violation of a condition of supervised need no longer be proven by a
preponderance of evidence to result in additional jail time. Additionally, the amended statute
creates a significant risk of prolonging the defendant's incarceration because it allows all
probation officers to incarcerate any probationer or person on mandatory supervision for any
violation. So, an argument can be made that applying the new procedures in this bill to
persons already on supervised release would violate the ex post facto clause. (But see John
L. v. Superior Court (2004) 33 Cal.4th 158 [rejecting ex post facto challenge to the
retroactive application of Proposition 21 which enacted changes in procedure to prove
violations of juvenile probation.)

Probationers vs. Mandatory Supervisees: A defendant can refuse probation and instead
choose to serve the sentence. (People v. Beal (1997) 60 Cal.App.4th 84, 87.) In contrast, a
defendant does not have the right to refuse a split sentence requiring mandatory supervision.
1170(h)(3) specifies that the supervision period is mandatory. (People v. Rahbari (2014) 232
Cal.App.4th 185, 194.) As such, the court can impose a split sentence under whatever
conditions it deems appropriate, and regardless of the defendant's willingness to be
supervised or to accept the conditions of release. "Since the commitment under section
1170(h) generally is the equivalent of a prison sentence, the defendant need not agree to the
terms and conditions of supervision in the same manner as a sentence involving a grant of
probation." (See J. Couzens and T. Bigelow, Felony Sentencing After Realignment, February
2015, at p. 16, <http://www.courts.ca.gov/partners/documents/felony_sentencing.pdf>.)

Exemption for Proposition 36 Probationers: Proposition 36 of 2000, the Substance Abuse
and Crime Prevention Act, was a voter-approved initiative mandating judges to offer "first or
second time non-violent adult drug offenders who use, possess, or transport illegal drugs for
personal use" drug treatment in lieu of incarceration. In 2006, the Legislature amended
Proposition 36 to allow for flash incarceration for up to five days [SB 1137 (Ducheny),
Chapter 63, Statutes of 2006]. That provision was struck down in court because the
amendments did not comply with constitutional requirements for amendments to initiative
statutes. (See Gardner v. Schwarzenegger (2009) 178 Cal.App.4th 1366.)

This bill does not raise the same concerns because it excludes from its provisions persons
subject to Proposition 36.

Arguments in Support:

a) The Chief Probation Officers of California, the sponsors of this bill, state, "One of the
tools that has been successful in supervising and working with PRCS offenders is the use
of intermediate sanctions like 'flash’ incarceration which was authorized under
Realignment legislation.

"'Flash' incarceration is a period of detention in county jail triggered by a violation of a
condition of probation. The length of the detention period can range from one to ten
consecutive days. Intermediate sanctions, like flash, balance holding offenders
accountable for violations of their conditions of supervision while focusing on shorter
disruptions from work, home, or programming which often result from longer term
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revocations.

"While the authority to use flash for PRCS offenders was provided under AB 109
Realignment, the statute does not equally afford this authority for offenders on probation
or mandatory supervision. Thus, the existing mechanism to address the violations is to
initiate revocation proceedings which is a much lengthier process and can result in
custody time much longer than the 10 days.

"Under SB 266, an offender would agree to the use of flash incarceration as a part of their
terms and conditions of probation. If the person on probation or mandatory supervision
does not agree to accept a recommended period of flash incarceration upon a finding of a
violation, the probation department may address the alleged violation by filing a
declaration or revocation request with the court for purposes of a traditional revocation
hearing. This ensures that, upon a finding of a violation, a defendant may request that a
petition for revocation be filed to go through the existing hearing revocation process.

This will ensure that an offender has the option to have their case heard in a revocation
court proceeding should they request it."

The Sonoma County Office of the Public Defender writes, "[T]he existing mechanism to
address violations of probation is to initiate revocation proceedings which is a much
lengthier process and can result in custody time much longer than the 10 days. Formal
revocation proceedings must then involve the entire court staff, the Public Defender's
Office, The District Attorney's office, the Sheriff's Office, and jail staff. Many of the
violations are minor in nature and could best be handled by the flash process thereby
alleviating the need for multiple court appearances involving many different entities."

8) Arguments in Opposition:

a)

b)

The Los Angeles County District Attorney's Office argues, "Our office is concerned that
the proposed expansion of flash incarceration to defendants on probation or mandatory
supervision will cede too much discretion to local probation departments to manage these
populations. The use of flash incarceration provides little in the way of transparency
because neither the court, the district attorney, nor defense counsel know when a
defendant is flash incarcerated. The only way our office learns of a defendant's flash
incarceration history is when the probation department voluntarily shares this information
with our office, or upon the filing of a declaration or revocation request with the court for
the purpose of a revocation hearing.

"SB 266 places no limit on the number of times flash incarceration terms may be imposed
by probation departments. We believe that a person who has been punished multiple
times by up to 10 days of flash incarceration, and then re-offends, should have his or her
probation or mandatory supervision revoked. Moreover, repeated use of flash
incarceration raises due process concerns as a defendant has no right to a hearing to
contest the truth of the allegations that are the basis for the incarceration."

According to the California Public Defenders Association, "California should not allow
incarceration as punishment except as ordered by a judge. Letting probation officers to
hand out incarceration punishment breeds confusion, resentment, and fear of reporting to
probation officers.
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"Whatever justification there might be for allowing this for people on parole, or its-near
equivalent PRCS, diminishes for people who have not gone to prison. Indeed, as the
proposed new statute ... is written, this would also apply to misdemeanants."

9) Prior Legislation: SB 419 (Block), of the 2013-2014 Legislative session, authorized the use
of flash incarceration on defendants granted probation or placed on mandatory supervision.
SB 419 was amended into unrelated bill.

REGISTERED SUPPORT / OPPOSITION:
Support

Chief Probation Officers of California (Sponsor)
AFSCME Local 685

Association for Los Angeles Deputy Sheriffs

Association of Deputy District Attorneys

California Police Chiefs Association

California Probation, Parole and Correctional Association
California State Association of Counties

California State Lodge, Fraternal Order of Police
Californians for Safety and Justice

Contra Costa County Board of Supervisors

County of Riverside

Long Beach Police Officers Association

Los Angeles County Professional Peace Officers Association
Los Angeles Police Protective League

Los Angeles Probation Officers Union

Riverside Sheriffs Association

Rural County Representatives of California

Sacramento County Deputy Sheriffs” Association
Sonoma County Public Defender

Urban Counties Caucus

Opposition

California Attorneys for Criminal Justice
California Public Defenders Association
Legal Services for Prisoners with Children

Los Angeles County District Attorney

Analysis Prepared by: Sandy Uribe / PUB. S./(916) 319-3744
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Date of Hearing: June 30, 2015
Chief Counsel:  Gregory Pagan

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 288 (McGuire) — As Amended June 25, 2015

SUMMARY: Makes a person who maliciously defaces, damages, or destroys a redwood tree on
the property of another without the permission of the owner guilty of vandalism. Specifically,
this bill:

1

2)

3)

4

5)

6)

Provides that a person who maliciously defaces, damages, or destroys a redwood tree on the
property of another without the permission of the owner is guilty of vandalism. Whenever a
person violates this provision with respect to property belonging to a public entity, as
specified, it shall be a permissive inference that the person neither owned the property nor
had the permission of the owner to deface, damage, or destroy the property.

States that if the amount of the defacement, damage, or destruction is $400 or more, the
person shall be punished by imprisonment in a county jail not exceeding one year, or by 16
months, two, or three years in a county jail, by a fine of not to exceed $10,000 or, if the
amount of defacement, damage, or destruction is $10,000 or more, by a fine of not to exceed
$50,000, or by both that fine and imprisonment.

Provides that if the amount of the defacement, damage, or destruction is less than $400, the
vandalism is punishable by imprisonment in a county jail not exceeding one year, or by a fine
of not more than $1,000, or by both that fine and imprisonment.

States that if the amount of defacement, damage, or destruction is less than $400 and the
defendant has been previously been convicted of defacing, damaging, or destroying a
redwood tree the current violation is punishable by imprisonment in a county jail for not
more than one year, by a fine of not more than $5,000, or by both that fine and imprisonment.

Defines "damage" to include damage caused to public or private property and facilities,
public parks property and facilities, and public utilities and water property and facilities, in
the course of stealing or attempting to steal, take, or carry away without the consent of the
owner the burl of a redwood tree from the property of another.

Provides that with respect to defacing, damaging, or destroying a redwood tree the time for
commencing a criminal action does not begin until discovery of the offense.

EXISTING LAW:

1)

Provides that every person who maliciously defaces real or personal property with graffiti or
other inscribed material is guilty of vandalism, which is punishable as an alternate
felony/misdemeanor. (Pen. Code, § 594.)



2)

3)

4)

5)

6)

7)

8)

9
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States that if the amount of damage is $400 or more, vandalism is punishable by
imprisonment in a county jail not exceeding one year, or by 16 months, two, or three years in
a county jail, by a fine not to exceed $10,000 or, if the amount of damage is $10,000 or more,
by a fine of not to exceed $50,000, or by both that fine and imprisonment. (Pen. Code, §
594, subd. (b)(1).)

States that if the amount of damage is less than $400, vandalism is punishable by
imprisonment in a county jail not exceeding one year, or by a fine of not more than $1,000,
or by both that fine and imprisonment. (Pen. Code, § 594, subd. (b)(2)(A))

Provides that if the amount of damage is less than $400 and the defendant has previously
been convicted of vandalism or affixing graffiti or other inscribed material, as specified,
vandalism is punishable by imprisonment in a county jail for not more than one year, by a
fine of not more than $5,000, or by both that fine and imprisonment. (Pen. Code, § 594,
subd. (b)(2)(B).)

Authorizes the court, when appropriate and feasible, in addition to any other punishment
imposed, to order the defendant to clean up, repair, or replace the damaged property his or
her self, or order the defendant, if a minor, to keep the damaged property or other specified
property in the community free of graffiti for up to one year. (Pen. Code, § 594, subd. (c).)

Defines "graffiti or other inscribed material" for purposes of Penal Code section 594 as
including any unauthorized inscription, word, figure, mark, or design that is written, marked,
etched, scratched, drawn, or painted on real or personal property. (Pen. Code, § 594, subd.

(e).)

Provides that the court may order any person convicted of vandalism and ordered to perform
community service or graffiti removal to undergo counseling. (Pen. Code, § 594, subd. (1).)

Provides that every person who is convicted of vandalism may be ordered by the court as a
condition of probation to perform community service not to exceed 300 hours over a period
not to exceed 240 days during a time other than his or her hours of school attendance or
employment. (Pen. Code, § 594.6.)

States that any person who knowingly commits any act of vandalism to a church, synagogue,
mosque, temple, building owned and operated by a religious educational institution, or other
place primarily used as a place of worship where religious services are regularly conducted,
or a cemetery, is guilty of a crime punishable by imprisonment in a county jail for 16 months,
two, or three years, or by imprisonment in a county jail not to exceed one year. (Pen. Code,
Section 594.3, subd. (a).) ‘

10) States that any person who knowingly commits any act of vandalism to a church, synagogue,

mosque, temple, building owned and operated by a religious educational institution, or other
place primarily used as a place of worship where religious services are regularly conducted,
or a cemetery that is show to have been a hate crime and to have been committed for the
purpose of intimidating and deterring persons from freely exercising their religious beliefs, is
guilty of a crime punishable by imprisonment in a county jail for 16 months, two, or three
years. (Pen. Code, § 594.3, subd. (b).)
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11) States that any person who willfully and maliciously injects or throws upon, or otherwise
defaces, destroys or contaminates any structure with butyric acid, or other similar noxious or
caustic substance is guilty of a public offense and is to be punished by imprisonment in a
county jail for 16 months, two, or three years, or in a county jail not exceeding six months by
a fine as follows, or by both that fine and imprisonment. The amount of the fine is
determined in the following manner:

a) If the amount of the damage is more than $50,000, the fine is up to $50,000;
b) If the amount of the damage is between $5,000 and $50,000, the fine is up to $10,000;
¢) If the amount of the damages is between $950 and $5,000, the fine is up to $5,000; or,

d) If the amount of the damages is less than $950, the fine is up to $1,000. (Pen. Code, §
594.4.))

12) States any person who defaces with graffiti or other inscribed material the interior or exterior
of the facilities or vehicles of a governmental entity, as defined by the Government Code or
the interior or exterior of the facilities or vehicles of a public transportation system as defined
by the Public Utilities Code, or the interior or exterior of the facilities of or vehicles operated
by entities subsidized by the Department of Transportation or the interior or exterior of any
leased or rented facilities or vehicles for which any of the above entities incur costs of less
than $250 for cleanup, repair, or replacement is guilty of an infraction, punishable by a fine
not to exceed $1,000 and by a minimum of 48 hours of community service for a total time
not to exceed 200 hours over a period not to exceed 180 days, during a time other than his or
her hours of school attendance or employment. This subdivision does not preclude
application of provisions related to vandalism. (Pen. Code, § 640.5, subd. (d)(1).)

13) Provides that any person who is violates the graffiti or vandalism statutes on or within 100
feet of a highway or its appurtenances is guilty of a misdemeanor, punishable by
imprisonment in a county jail not exceeding six months; or by a fine not exceeding $1,000;
or by both that imprisonment and fine. A second conviction is punishable by imprisonment
in a county jail not exceeding one year; by a fine not exceeding $1,000; or by both that
imprisonment and fine. (Pen. Code, § 640.7.)

14) Provides that a city, county, or city and county may enact an ordinance to provide for the use
of city or county funds to remove graffiti or other inscribed material from publicly or
privately owned real or personal property located within the city, county, or city and county
and to replace or repair public or privately owned property within that city, county, or city
and county that has been defaced with graffiti or other inscribed material that cannot be
removed cost effectively. (Gov. Code, § 53069.3, subd. (a).)

FISCAL EFFECT: Unknown
COMMENTS:
1) Author's Statement: According to the author, “California’s majestic redwood trees — the

tallest trees on the planet - are being targeted at an increased rate by poachers seeking to
make an easy profit. These poachers will frequently butcher healthy ancient old growth
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redwoods, often clear cutting paths to the tree where the criminals then use chainsaws to
cither fell the redwood or hack out the valuable pieces of burl wood. When burls are chopped
off it significantly injures the tree, and can actually kill these national treasures. Poachers are
able to sell the beautiful, hard wood burls, which are used to create decorative products and
trinkets, at high prices. Because the burl of a redwood is becoming more and more rare,
poaching on public lands is increasing in frequency and intensity. A redwood burl is the
dormant, knobby material that grows at the base of the tree trunk which allows the redwood
to grow new saplings and roots. They become visible once a tree is about 3 years old and
they continue to grow over the life of the tree. Burls also develop on other parts of the tree in
response to wounding, to cover the damage and protect the tree. While coast redwoods do
produce seeds, they most commonly reproduce through sprouts that grow from burls. A burl
produces a marbled appearance once the wood is cut and polished. Depending on the size of
the burl, it can be used to make anything from salt-and pepper shakers, tables or bedroom
head and footboards. While some burls are small others can weigh hundreds of pounds and
can fetch hundreds to tens of thousands of dollars.”

Argument in Support: According to the California State Sheriffs' Association, "Burl
poaching on public lands is increasing in frequency and intensity. Currently, if caught, and
depending on the estimated value of the burl, the perpetrator is likely to be charged with a
misdemeanor. But theft poses grave risks to ancient redwoods because poaching requires
cutting into the tree base or completely cutting down the tree to remove the burl. Once the
bark of the redwood is injured, the tree is instantly vulnerable to pests, fire, disease, and
wind.

"California redwoods are considered a national treasure. Their protection should be a
priority. For these reasons, CSAA is pleased to support SB 288."

REGISTERED SUPPORT / OPPOSITION:

Support

California District Attorneys Association
California State Sheriffs' Association

Los Angeles County District Attorney's Association
Del Norte County Board of Supervisors

Opposition

None

Analysis Prepared by: Gregory Pagan / PUB. S. / (916) 319-3744
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Date of Hearing: June 30, 2015
Counsel: Gabriel Caswell

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 303 (Hueso) — As Amended April 27, 2015
As Proposed to be Amended in Committee

SUMMARY: Permits the destruction of excess seized marijuana by law enforcement agencies,
subject to specified evidentiary and preservation requirements. Specifically, this bill:

1)

2)

3)

Authorizes law enforcement agencies to destroy seized marijuana in excess of 2-pounds, or
the amount of marijuana a medical marijuana patient or designated caregiver is authorized to
possess by ordinance in the city or county where the marijuana was seized, whichever is
greater, subject to specified requirements.

Requires a law enforcement agency to retain at least one 2-pound sample and five random
and representative samples consisting of leaves or buds, for evidentiary purposes, from the
total amount to be destroyed.

Specifies that law enforcement should take video of the marijuana seized prior to destruction
of the evidence and further specifies that they should accurately demonstrate the total amount
to be destroyed.

EXISTING LAW:

1)

2)

3)

4)

Provides that controlled substances and devices or paraphernalia for using or administering
controlled substances that are possessed in violation of relevant statutes may be seized by law
enforcement officers. A search warrant may be issued for seizure. (Health & Saf. Code, §
11472.)

Provides that, except as provided in the controlled substance assets and instrumentalities
forfeiture law, all controlled substances, and instruments or paraphernalia associated with the
controlled substances, seized as a result of a case that ended with the defendant’s conviction,
shall be destroyed by the court of conviction. (Health & Saf. Code, § 11473.)

Provides that all controlled substances, and instruments or paraphernalia associated with the
controlled substances, seized as found property or as a result of a case that ended without
trial, dismissal or conviction, shall be destroyed unless the court finds that the defendant
lawfully possessed the property. (Health & Saf. Code, § 11473.5.)

Provides that an order for destruction of controlled substances and associated instruments and
paraphernalia may be carried out by a police or sheriff’s agency, the Department of Justice,
Highway Patrol or Department of Alcoholic Beverage Control. (Health & Saf. Code, §
11474.)
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5) Provides that controlled substances listed in Schedule I (Health and Saf. Code, § 11054)
possessed, sold or transferred in violation of the controlled substances control statutes, and
plants from which controlled substances are derived, are contraband, which must be seized
and forfeited to the state. (Health & Saf. Code, § 11475 J)

6) Provides as an exception to the other statutes concerning seizure and destruction of
controlled substances provides that law enforcement may, without a court order, destroy
seized controlled substances in excess of 10 pounds, where the following circumstances are
present: (Health & Saf. Code, § 11479.)

a) At least five random samples are taken and preserved in addition to the 10 pounds;

b) In the cases of marijuana, at least one 10-pound sample and five representative samples
consisting of leaves or buds shall be retained for evidence;

¢) Photographs of the material to be destroyed must be taken;
d) The gross weight of the entire material must be determined;

e) The chief law enforcement officer has determined that it is not reasonably possible to
keep all of the material or to store it in another place;

f) Within 30 days of destruction of the material, an affidavit demonstrating compliance with
this section must be filed in the court with jurisdiction over any criminal proceeding
associated with the material; and,

g) If no criminal action is pending, the affidavit may be filed in any court in the county that
would have jurisdiction over a criminal action involving the material.

FISCAL EFFECT: Unknown
COMMENTS:

1) Author's Statement: According to the author, "Law enforcement offices are required by
law to store 10 pounds marijuana and 5 additional representative samples for evidence.
According to a June report by the California Attorney General’s Office, nine counties in
California: Shasta, Glenn, Mendocino, Sacramento, Merced, Madera, Fresno, Ventura, and
Los Angeles currently possess over 1,000 pounds of marijuana. This can be very burdensome
on these agencies because most facilities were not intended to store such large quantities-
forcing these agencies to create additional storage facilities onsite resulting in significant
costs to law enforcement.

"In addition to the lack of adequate storage facilities to store the marijuana held for evidence,
it is also a serious threat to the health of law enforcement personnel. Because marijuana is a
plant, it begins to develop spores and mold within a short period of time. This leads to
difficulty breathing and other harmful side effects as a result of frequent handling of the
storage items inside these evidence rooms.
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3)
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"By reducing the amount of evidence marijuana stored from 10 pounds to 2 pounds, or the
amount of marijuana a medical marijuana patient is authorized to possess by the city or
county where the marijuana was seized, law enforcement will be not only save funding for
storage but the reduced amounts but will allow for easier storage and safekeeping of the
marijuana, thereby decreasing impacts to officers health and safety."

Existing Practices Regarding to the Return of Marijuana: The laws and practices in
various counties concerning return of marijuana to a qualified patient and compensation to a
patient for destruction of marijuana do not appear to be consistent or clear. The most widely-
known case is Garden Grove v. Superior Court (Kha) (2007) 157 Cal.App.4th 355. In
Garden Grove, city police made a vehicle stop of Felix Kha. The arresting officers took % of
an ounce of marijuana from Kha. Marijuana possession charges were dropped when Kha
established that he had a valid medical marijuana recommendation. Kha sought return of this
marijuana, the city refused to do so and the Court of Appeal eventually ordered the city to
return the marijuana. (Id. at pp. 386-392.)

In County of Butte v. Superior Court (Williams) (2009) 175 Cal.App.4th 729, sheriff’s
deputies threatened to arrest David Williams, a qualified medical marijuana patient and a
member of a medical marijuana collective, if he did not destroy all but 12 of the collective’s
41 plants. Williams sued the county, alleging unreasonable search and seizure, violations of
California civil rights law (Civ. Code, § 52.1) and conversion — a form of theft or wrongful
destruction. The county sought summary dismissal of the suit, arguing that it did not present
a cognizable claim. The appellate court ordered the suit to proceed. Committee staff has
been unable to find any appellate decisions — including unpublished decisions — applying the
Butte County v. Superior Court decision. However, an appellate decision would only be
issued if one of the parties to a case appealed the order. Counties and cities may have
accepted the decision in Butte County v. Superior Court that lawsuits for compensation for
seized marijuana could go forward. Allowing the case to proceed does not mean that the
person seeking compensation will win the case and be compensated. The county or city
could still defend their actions when the case is fully litigated. Or, as noted below, counties
and cities could have settled the suits, thus avoiding the substantial costs of litigation.

In connection with a related bill in 2014, SB 1193 (Evans), the sponsor provided committee
staff with examples of cases in which government entities were required to compensate
patients for medical marijuana that was destroyed by a law enforcement agency. For
example, in a San Luis Obispo County matter, the sheriff’s office paid medical marijuana
patient Kimberly Marshall $20,000 to compensate her for destroyed marijuana. Marshall had
a recommendation allowing her to possess up to six pounds of dried marijuana buds.
Marshall’s attorney filed suit against the county, apparently under the Government Claims
Act, and won a settlement. (Gov. Code, §§ 830-998.3.)

Issues Regarding Storage of Large Quantities of Marijuana and the Differences
Between this Legislation and SB 1193 (Evans): SB 1193 (Evans), of the 2013-2014
legislative session was sponsored by PORAC — the Peace Officers Research Association of
California. According to PORAC, officers have become increasingly concerned about storing
large quantities of seized marijuana as evidence. Existing law requires a law enforcement
agency to keep at least 10 pounds of seized marijuana, in addition to taking samples of the
material and photographing the entire amount that the agency seized. In counties with
extensive marijuana growing operations, keeping 10 pounds from numerous cases can
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amount to a great deal of marijuana, straining the ability of an agency to find space for secure
storage.

More important for rank and file officers are health concerns. Officers who come into
contact with or proximity to stored marijuana are concerned about inhaling pesticides used
on the crops and mold that can grow on the plant material. PORAC thus proposed reducing
the amount of marijuana an agency must hold, while offering specified protections for
persons who have valid authority to use medical marijuana. PORAC has noted that courts
have ordered compensation be paid to medical marijuana patients whose marijuana was
destroyed during storage; SB 1193 (Evans) would have essentially codified and standardized
that practice. Senator Evans moved her bill to the inactive file when the Assembly
Appropriations Committee amended her bill to remove provisions which permitted the return
of lawfully possessed marijuana to authorized patients and caregivers upon acquittal or
dismissal of a criminal case. Additionally, the amendments removed the provisions which
provided compensation to patients and caregivers for marijuana which was destroyed.

This bill contains a provision which allows for preservation of seized marijuana in an amount
of 2-pounds, or the amount of marijuana a medical marijuana patient or designated caregiver
is authorized to possess by ordinance in the city or county where the marijuana was seized,
whichever is greater. However, this bill does not contain a provision which allows
compensation for destruction of otherwise lawfully seized marijuana. In People v. Kelly,
(2010) 47 Cal. 4th 1008, the California Supreme Court ruled that patients could lawfully
possess marijuana in excess of state imposed guidelines if their physician specifically states
that they need more than the imposed limitations. Therefore, a patient may lawfully possess
more marijuana than state imposed guidelines mandate.

Argument in Support: According to the Peace Officers Research Association of California,
"Currently, California law states that a law enforcement agency must store 10 pounds of
cannabis and take five random samples from the entire seizure. The storage requirement has
become a burden on agencies and evidence storage facilities, as evidence lockers were not
built to house such large quantities of marijuana. Furthermore the marijuana itself can
contain dangerous pesticides and often begins to decompose or mold, causing health risks to
officers coming in contact with it."

Argument in Opposition: According to Drug Policy Alliance, "The Drug Policy Alliance
believes the court has an important role under current law to balance the interests of law
enforcement and defendants, which SB 303 would undermine. As currently amended, the bill
would allow law enforcement agencies to destroy medical marijuana, legally possessed by a
bona fide patient or caregiver before the defendant has the opportunity to provide evidence
that shows that they are allowed under California law to cultivate or possess medical
marijuana. Medical marijuana is a life-saving therapy for thousands of Californians who
suffer debilitating illnesses. Their rights should not be trammeled upon because some law
enforcement officials find it inconvenient to seek a court order to destroy marijuana, or to
store marijuana. Marijuana is not only property; it is not only evidence; for many it is
medicine. Let the courts keep their role in deciding if law enforcement should destroy
cannabis.

"We supported the substantively similar SB 1193 by Senator Evans last year, after a
compromise was struck by the Senator’s office that accomplished the goals of the sponsor,
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but also protected the fundamental medical and property rights of medical marijuana patients.
Drug Policy Alliance testified in support of the amended bill in Assembly Public Safety on
June 24th, 2014. DPA was forced to oppose SB 1193 when Assembly Appropriations
stripped the section that required that any medical marijuana or property seized that was
lawfully possessed by a defendant be returned to the defendant if the case is dismissed or the
defendant is acquitted based on a defense or protection provided in the Compassionate Use
Act of 1996, or that the defendant be compensated for the loss of their lawfully possessed
medical marijuana and property. Senator Evans kept to her word, and did not move it
forward without the patient protections.

"SB 303 as currently amended does not include any of the patient protection aspects that
allowed us to support Senator Evan’s bill. We trust the author’s good intent, but we must
oppose SB 303 (Hueso) unless amended to include patient protections."

6) Prior Legislation: SB 1193 (Evans), of the 2011-2012 Legislative Session, reduced the
sample size that law enforcement must maintain as evidence in criminal cases related to the
unlawful possession or cultivation of marijuana, and provides for the return of seized
marijuana when a case is dismissed or a defendant acquitted. SB 1193 was moved to the
inactive file on the Assembly Floor.

REGISTERED SUPPORT / OPPOSITION:
Support

Imperial County Sheriff's Office (Co-Sponsor)

Peace Officers Research Association of California (Co-Sponsor)
California District Attorneys Association

California Narcotic Officers' Association

California State Sheriffs' Association

Opposition

American Civil Liberties Union
Drug Policy Alliance

Analysis Prepared by: Gabriel Caswell / PUB. 8./ (916) 319-3744



k% k%% WORKING COPY #**%#

BILL NUMBER: SB 303 AMENDED
BILL TEXT

AMENDED IN SENATE APRIL 27, 2015
INTRODUCED BY Senator Hueso
FEBRUARY 23, 2015

An act to amend Section 11479 of the Health and Safety Code, relating
to controlled substances.

LEGISLATIVE COUNSEL'S DIGEST

SB 303, as amended, Hueso. Controlled substances: destruction of seized
marijuana.

Existing law, the California Uniform Controlled Substances Act, includes
provisions authorizing the forfeiture and seizure of property involved in,
or purchased with the proceeds from, a controlled substance offense.
Existing law authorizes the destruction of seized substances suspected to
be controlled substances in excess of 10 pounds in gross weight, subject
to specified requirements. Under existing law, prior to destruction of a
suspected controlled substance, the law enforcement agency is required to
take at least 5 random and representative samples, for evidentiary purposes,
from the total amount of suspected controlled substances to be destroyed,
in addition to the 10 pounds the law enforcement agency is required to retain.

This bill would authorize the law enforcement agency to destroy seized
substances suspected to be growing or harvested marijuana in excess of 2
pounds, or the amount of marijuana a medical marijuana patient or designated
caregiver is authorized to possess by ordinance in the city or county where
the marijuana was seized, whichever is greater, subject to specified
requirements. The bill would also require the law enforcement agency to
retain at least one 2-pound sample and 5 random and representative samples
consisting of leaves or buds, for evidentiary purposes, from the total amount
to be destroyed.

Vote: majority. Appropriation: no. Fiscal committee: no. State-mandated
local program: no.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 11479 of the Health and Safety Code is amended to
read:

11479. Notwithstanding Sections 11473 and 11473.5, at any time after
seizure by a law enforcement agency of a suspected controlled substance,
except in the case of growing or harvested marijuana, that amount in excess
of 10 pounds in gross weight may be destroyed without a court order by the
chief of the law enforcement agency or a designated subordinate. In the case
of growing or harvested marijuana, that amount in excess of 2 pounds, or
the amount of marijuana a medical marijuana patient or designated caregiver
is authorized to possess by ordinance in the city or county where the
marijuana was seized, whichever is greater, may be destroyed without a court
order by the chief of the law enforcement agency or a designated subordinate.
Destruction shall not take place pursuant to this section until all of the
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following requirements are satisfied:

(a} At least five random and representative samples have been taken,
for evidentiary purposes, from the total amount of suspected controlled
substances to be destroyed. These samples shall be in addition to the 10
pounds required above. When the suspected controlled substance consists of
growing or harvested marijuana plants, at least one 2-pound sample or a
sample in the amount of medical marijuana a medical marijuana patient or
designated caregiver is authorized to possess by ordinance in the city or
county where the marijuana was seized, whichever is greater, shall be
retained. This sample may include stalks, branches, or leaves. In addition,
five representative samples of leaves or buds shall be retained for
evidentiary purposes from the total amount of suspected controlled
substances to be destroyed.

(b) Photographs and video have been taken which reasonably and
accurately demonstrate the total amount of the suspected controlled
substance to be destroyed.

{¢) The gross weight of the suspected controlled substance has been
determined, either by actually weighing the suspected controlled substance
or by estimating that weight after dimensional measurement of the total
suspected controlled substance.

(d) The chief of the law enforcement agency has determined that it is
not reasonably possible to preserve the suspected controlled substance in
place, or to remove the suspected controlled substance to another location.
In making this determination, the difficulty of transporting and storing
the suspected controlled substance to another site and the storage
facilities may be taken into consideratiom.

Subsequent to any destruction of a suspected controlled substance
pursuant to this section, an affidavit shall be filed within 30 days in the
court which has jurisdiction over any pending criminal proceedings
pertaining to that suspected controlled substance, reciting the applicable
information required by subdivisions (a), (b), (), and (d) together with
information establishing the location of the suspected controlled
substance, and specifying the date and time of the destruction. In the event
that there are no criminal proceedings pending which pertain to that
suspected controlled substance, the affidavit may be filed in any court
within the county which would have jurisdiction over a person against whom
those criminal charges might be filed.
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Date of Hearing: June 30, 2015
Counsel: Stella Choe

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 333 (Galgiani) — As Amended May 6, 2015

SUMMARY: Specifies that any person who possesses Ketamine, gamma hydroxybutyric acid
(GHB) or Rohypnol with the intent to commit sexual assault, as defined, is guilty of a felony
punishable by imprisonment in the state prison for 16 months, or two or three years.
Specifically, this bill:

1

2)

Defines "sexual assault" for the purposes of this bill to mean conduct in violation of specified
provisions of law penalizing sexual battery, rape, spousal rape, sodomy, or oral copulation.

States the finding of the Legislature that in order to deter the possession of Ketamine, GHB,
and Rohypnol (flunitrazepam) by sexual predators and to take steps to prevent the use of
these drugs to incapacitate victims for purposes of sexual exploitation, it is necessary and
appropriate that an individual who possesses one of these substances for predatory purposes
be subject to felony penalties.

EXISTING LAW:

Y

2)

3)

4)

Provides that the possession of specified controlled substances including Ketamine,
flunitrazepam and GHB, unless upon the prescription of a physician, dentist, podiatrist, or
veterinarian licensed to practice in this state, is a misdemeanor punishable by up to one year
in a county jail, except for a person who has one or more prior convictions for a specified
violent felony or has been convicted of a prior offense requiring the person to register as a
sex offender, then the penalty shall be a felony. (Health & Saf. Code, §§ 11350, subd. (a) and
11377, subd. (a).)

Classifies controlled substances in five schedules according to their danger and potential for
abuse. Schedule I controlled substances have the greatest restrictions and penalties,
including prohibiting the prescribing of a Schedule I controlled substance. (Health & Saf.
Code, §§ 11054 to 11058.)

States, except as provided, that every person who possesses for sale or purchases for
purposes of sale any of the specified controlled substances, including cocaine and heroin,
shall be punished by imprisonment in a county jail for two, three, or four years. (Health &
Saf. Code, § 11351.)

Provides that every person that transports, imports into the state, sells, furnishes, administers,
or gives away, or offers to transport, import into the state, sell, furnish, or give away, or
attempts to import into this state or transport cocaine, cocaine base, or heroin, or other
specified controlled substances listed in the controlled substance schedule, without a written
prescription from a licensed physician, dentist, podiatrist, or veterinarian shall be punished
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by imprisonment for three, four, or five years. (Health & Saf. Code, § 11352, subd. (a).)

States that the possession for sale of methamphetamine, and other specified controlled

substances is punishable by imprisonment in a county jail for 16 months, two or three years.
(Health & Saf. Code, § 11378.)

Provides that every person that transports, imports into the state, sells, furnishes, administers,
or gives away, or offers to transport, import into the state, sell, furnish, or give away, or
attempts to import into this state or transport methamphetamine, or other specified controlled
substances listed in the controlled substance schedule, without a written prescription from a
licensed physician, dentist, podiatrist, or veterinarian shall be punished by imprisonment for
two, three, or four years. (Health & Saf. Code, § 11379, subd. (a).)

States that every person guilty of administering to another any chloroform, ether, laudanum,
or any controlled substance, anesthetic, or intoxicating agent, with intent thereby to enable or
assist himself or herself or any other person to commit a felony, is guilty of a felony
punishable by imprisonment in the state prison for 16 months, or two or three years. (Pen.
Code, § 222.)

States that rape is an act of sexual intercourse accomplished where a person is prevented
from resisting by any intoxicating or anesthetic substance, or any controlled substance, and
this condition was known, or reasonably should have been known, by the accused. (Pen.
Code, §§ 261, subd. (a)(3); 262, subd. (a)(2).)

Specifies felony penalties for any person who commits an act of sodomy, oral copulation or
sexual penetration where the victim is prevented from resisting by any intoxicating or
anesthetic substance, or any controlled substance, and this condition was known, or
reasonably should have been known, by the accused. (Pen. Code, §§ 286, subd. (i); 288a,
subd. (i); 289, subd. (¢).)

FISCAL EFFECT: Unknown.

COMMENTS:

1)

2)

Author's Statement: According to the author, "During my time in the State Legislature, this
body has been dedicated to spreading awareness and preventing sexual assault. When a ballot
measure such as Proposition 47 is placed in front of voters, the potential for unintended
consequences arise. I firmly believe that voters in California did not intend to weaken sexual
assault statutes by passing Prop 47. The malicious intent behind possessing and using ‘date
rape’ drugs on another individual is a heinous act deserving of a serious consequence."

Proposition 47: On November 4, 2014, California voters approved Proposition 47, also
known as the Safe Neighborhoods and Schools Act, which reduced penalties for certain
offenders convicted of nonserious and nonviolent property and drug crimes. Proposition 47
also allows inmates serving sentences for crimes affected by the reduced penalties to apply to
be resentenced.

According to the California Secretary of State's web site, 59.6 percent of voters approved
Proposition 47. (See <http://elections.cdn.sos.ca.gov/sov/2014-general/pdf/2014-complete-
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sov.pdf> [as of Mar. 14, 2015].) The purpose of the measure was "to maximize alternatives
for nonserious, nonviolent crime, and to invest the savings generated from this act into
prevention and support programs in K—12 schools, victim services, and mental health and
drug treatment." (Ballot Pamp., Gen. Elec. (Nov. 4, 2014), Text of Proposed Laws, p. 70.)
One of the ways the measure created savings was by requiring misdemeanor penalties instead
of felonies for nonserious, nonviolent crimes like petty theft and drug possession for personal
use, unless the defendant has prior convictions for specified violent crimes. (/bid.)

Four months into its implementation, Proposition 47 has resulted in fewer inmates in state
prisons and county jails. According to the Legislative Analysts' Office (LAO), "As of
January 28, 2015, the inmate population in the state's prisons was about 113,500, or 3,600
inmates below the February 2015 cap, and slightly below the final February 2016 cap. The
expected impact of Proposition 47 on the prison population will make it easier for the state to
remain below the population cap." (LAO, The 2015-16 Budget: Implementation of
Proposition 47 (Feb. 2015), p. 10.) The LAO report also found that Proposition 47 will
likely reduce the costs of criminal justice for counties, by freeing up jail beds and reducing
the time probation departments need to follow prisoners after they are released. (/d. at p. 17.)

California Constitutional Limitations on Amending a Voter Initiative: Because
Proposition 47 was a voter initiative, the Legislature may not amend the statute without
subsequent voter approval unless the initiative permits such amendment, and then only upon
whatever conditions the voters attached to the Legislature's amendatory powers. (People v.
Superior Court (Pearson) (2010) 48 Cal.4th 564, 568; see also Cal. Const., art. II, § 10, subd.
(c).) The California Constitution states, "The Legislature may amend or repeal referendum
statutes. It may amend or repeal an initiative statute by another statute that becomes effective
only when approved by the electors unless the initiative statute permits amendment or repeal
without their approval." (Cal. Const., art. II, § 10, subd. (c).) Therefore, unless the initiative
expressly authorizes the Legislature to amend, only the voters may alter statutes created by
initiative.

The purpose of California’s constitutional limitation on the Legislature's power to amend
initiative statutes is to protect the people's initiative powers by precluding the Legislature
from undoing what the people have done, without the electorate's consent. Courts have a
duty to jealously guard the people's initiative power and, hence, to apply a liberal
construction to this power wherever it is challenged in order that the right to resort to the
initiative process is not improperly annulled by a legislative body. (Proposition 103
Enforcement Project v. Quackenbush (1998) 64 Cal.App.4th 1473.) Yet, despite the strict
bar on the Legislature's authority to amend initiative statutes, judicial decisions have
recognized that the Legislature is not thereby precluded from enacting laws addressing the
general subject matter of an initiative. The Legislature remains free to address a "related but
distinct area” or a matter that an initiative measure "does not specifically authorize or
prohibit." (People v. Kelly (2010) 47 Cal.4th 1008, 1025-1026.)

As to the Legislature's authority to amend the initiative, Proposition 47 states: "This act shall
be broadly construed to accomplish its purposes. The provisions of this measure may be
amended by a two—thirds vote of the members of each house of the Legislature and signed by
the Governor so long as the amendments are consistent with and further the intent of this act.
The Legislature may by majority vote amend, add, or repeal provisions to further reduce the
penalties for any of the offenses addressed by this act." (Ballot Pamp., Gen. Elec. (Nov. 4,
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2014), Text of Proposed Laws, p. 74.)

This bill does not affect Proposition 47 because this bill does not deal with simple possession
of drugs. Similar to the statutes that require specific intent to sell controlled substances
which remain felonies, this bill will require specific intent to commit sexual assault in order
to charge a defendant with a felony. Because the bill as amended does not affect Proposition
47, this bill does not have to go before the voters.

"Club Drugs": Ketamine, GHB, and flunitrazepam are commonly designated as "club
drugs" due to their association with raves, nightclubs, concerts, and parties. Other drugs
included in this designation are MDMA (ecstasy), methamphetamine, and cocaine.

Club drugs became popular in the 1990s and tend to be used by youth and young adults to
heighten mood, increase extraversion and physical energy, and intensify the senses.
(National Inst. on Drug Abuse, Drug Facts: Club Drugs (GHB, Ketamine, and Rohypnol)
(December 2014) <http://www.drugabuse.gov/publications/drugfacts/club-drugs-ghb-
ketamine-rohypnol> [as of Mar. 18, 2015].) Studies also show that these drugs are
commonly used by members in the LGBT community. (Palamar and Halkitis, A Qualitative
Analysis of GHB Use Among Gay Men: Reasons for Use Despite Potential Adverse
Outcomes (Jan. 2006); Mansergh, et al., The Circuit Party Men’s Health Survey: Findings
and Implications for Gay and Bisexual Men, American Journal of Public Health (June
2001).)

GHB: According to the National Institute on Drug Abuse, GHB is a central nervous system
(CNS) depressant that was approved by the Food and Drug Administration (FDA) in 2002
for use in the treatment of narcolepsy, which is a sleep disorder. This approval came with
severe restrictions, including its use only for the treatment of narcolepsy, and the requirement
for a patient registry monitored by the FDA. GHB is also a metabolite of the inhibitory
neurotransmitter gamma-aminobutyric acid (GABA). It exists naturally in the brain, but at
much lower concentrations than those found when GHB is abused.

Rohypnol (flunitrazepam): According to the National Institute on Drug Abuse, Rohypnol is a
benzodiazepine (chemically similar to sedative-hypnotic drugs such as Valium or Xanax),
but it is not approved for medical use in this country, and its importation is banned.

Ketamine: According to the National Institute on Drug Abuse, Ketamine is a dissociative
anesthetic, mostly used in veterinary practice. (National Inst. on Drug Abuse, Drug Facts:
Club Drugs (GHB, Ketamine, and Rohypnol) (December 2014)
<http://www.drugabuse.gov/publications/drugfacts/club-drugs-ghb-ketamine-rohypnol> [as
of Mar. 18, 2015].) Recently, small studies at prestigious medical centers like Yale, Mount
Sinai and the National Institute of Mental Health suggest Ketamine can relieve depression in
many people who are not helped by widely used conventional antidepressants like Prozac or
Lexapro. (Hamilton, Depression Treatments Inspired by Club Drug Move Ahead in Tests,
(Jun. 2015) National Public Radio < http://www.npr.org/sections/health-
shots/2015/05/28/40980001 5/ketamine-depression-treatments-inspired-by-club-drug-move-
ahead-in-tests> [as of June 19, 2015]; Pollack, Special K, a Hallucinogen, Raises Hopes and
Concerns as a Treatment for Depression, New York Times (Dec. 9, 2014).)
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Due to these drugs' uses both recreationally and clinically, any law that punishes simple
possession of these drugs would likely result in capturing many people who do not possess
these drugs for predatory purposes. This bill specifies that a person must possess one of
these drugs with the intent to commit sexual assault in order for the person to be punished
with a felony.

Drug-Facilitated Sexual Assault Statistics: Although a person may be surreptitiously
drugged with Rohypnol, GHB, or Ketamine in order to incapacitate that person, it is much
more common for a person to consume these drugs voluntarily for its intoxicating effects.

One study, funded by the National Institute of Justice, examined the prevalence, nature, and
reporting of various types of sexual assault experienced by college students. (Krebs, et al.,
The Campus Sexual Assault Study, National Institute of Justice (Oct. 2007).) The researchers
worked with two large, public universities to collect data from over 6,800 undergraduate
students (5,466 women and 1,375 men). The data indicated that 7.8% of women were
sexually assaulted when they were incapacitated after voluntarily consuming drugs and/or
alcohol and 0.6% were sexually assaulted when they were incapacitated after having been
given a drug without their knowledge. (/d. at p. iv; see also Section 6-1 .) The study found
that the majority of the sexual assault victims that were incapacitated reported having
consumed alcohol (89%) or being intoxicated prior to being assaulted (82%). (/d. at Section
5.1.3)

Another study conducted by the University of Illinois at Chicago, funded by the U.S.
Department of Justice, worked with four clinics (Texas, California, Minnesota, and
Washington State) to study the prevalence of drugs in sexual assault cases received by these
clinics. (Negruz, et al., Estimate of the Incidence of Drug-Facilitated Sexual Assault in the
U.S, Univ. of Illinois, Chicago (Nov. 2005).) The study used self-reporting surveys as well
as toxicological analyses of the subjects. The drugs inquired about in the self-reporting
survey included marijuana, cocaine, and amphetamines. These three drugs were chosen
because they are not normally given surreptitiously. (/d. at pp. 7-8.) The toxicological
analyses tested for those three drugs, as well as other drugs that are often considered "date
rape drugs” which include Rohypnol, GHB, Ketamine, clonazepam and scopolamine. (/d. at
p- 112.) Testing positive for one of these drugs could be due to several different reasons:
valid prescription use by the subject, recreational drug use by the subject, surreptitious drug
administration by a potential assailant, or, in the case of GHB, endogenous levels because
GHB exists naturally in the human body. (/d. at pp. 112-113.)

Among the 144 participants, 61.8% tested positive for one of the drugs being analyzed in the
study. (Negruz, Estimate of the Incidence of Drug-Facilitated Sexual Assault in the U.S,
supra, at p. 2.) The drugs separated out as "date rape" drugs were found in seven subjects
(4.86%), of which three had a prescription. No one admitted to having a prescription for
GHB, or using it recreationally, and GHB was only found in levels considered to be
endogenous. (/d. at p. 113.) However, the study does note that GHB has a short detection
time of 10-12 hours and because only four subjects reported to the clinic within 12 hours, if
any of the subjects had been given GHB, the levels would have been undetectable. (/d. atp.
121.) Ketamine and scopolamine were not reported to by any of the subjects in the surveys,
and were not found. Flunitrazepam (Rohypnol) was not admitted to by anyone, but was
found in four subjects. (/d. at p. 113.) However, when tested a second time a week later,
some of these subjects tested positive for flunitrazepam again, indicating that the subjects are
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likely recreational users of the drug but did not report it in the survey. (/d. at pp. 89, 189.)
Based on these results, the study concluded that most of the subjects positive for these drugs
had taken them by their own accord and not received them surreptitiously. (/d. at p. 189.)

The study also evaluated whether participants truthfully reported their drug use. The number
of subjects who admitted to taking drugs voluntarily was 40%, as compared to the 61.8% of
subjects who tested positive for one of the analyzed drugs. (Negruz, Estimate of the
Incidence of Drug-Facilitated Sexual Assault in the U.S, supra, at p. 190.) Researchers
hypothesized that the subjects’ under-reporting of their drug usage may be attributed to the
fact that the drugs being analyzed are illegal and a person may face prosecution for its use, or
that the subjects may have felt that that their recreational use of illegal drugs could negatively
affect the course of a sexual assault prosecution. (/d. at pp. 16, 190.)

While drug-facilitated sexual assault is a serious problem, these studies confirm that it occurs
most often after an individual's own recreational use of drugs, rather than surreptitious
drugging by another person. Drugs such as Rohypnol, Ketamine and GHB may be used to
facilitate sexual assault of an incapacitated person, but these are not the only drugs that can
be used, nor are they the most commonly used. The substance that is most commonly found
in sexual assault victims is alcohol. (Krebs, The Campus Sexual Assault Study, supra at p. 89;
also see Grimes, Alcohol is by far the most dangerous "date rape drug” (Sept. 22, 2014) The
Guardian, <http://www.theguardian.com/science/blog/2014/ sep/22/alcohol-date-rape-drug-
facilitated-sexual-assault-dfsa> [as of Mar. 19, 2015].)

This bill targets persons who possess these drugs for predatory purposes, rather than those
who merely possess these drugs for personal use. This will ensure that victims of these
crimes who may have consumed these drugs voluntarily prior to being assaulted will not
have to fear prosecution of a felony when deciding to whether to report the incident.

Argument in Support: According to the California Probation, Parole and Correctional
Association, "Ketamine, flunitrazapam, or gamma hydroxybutyric acid (GHB) commonly
known as 'date rape' or 'club’ drugs can be found as pills, liquids, or powders. These drugs
are used by perpetrators with the intent to assist in sexual assault or robbery. When ingested,
these drugs can affect a person very quickly and cause victims to become weak, confused,
and even pass out. Victims usually do not remember what happened while they were
drugged.

"These drugs while lawful when used for medical purposes, are very potent and dangerous.
Those who use them with the intent to commit sexual and physical assault, and other crimes,
should be prosecuted accordingly.”

Argument in Opposition: According to Legal Services for Prisoners with Children, "A
small number of people may intend to use these drugs to aid in committing an assault.
However, we have seen that harsher punishment has not proven to be a deterrent in drug use,
drug abuse or in rates of sexual violence over the past decades. Instead, we have seen a
concurrent rise in drug use, abuse, and drug related violence along with increased penalties.
Incredibly, decreasing penalties, increasing education and increasing education and
increasing compassion have all been proven to lower the harms associated with substance
abuse and not to increase rates of use.
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"Our prisons and jails are overcrowded, underfunded, and ill-equipped to address and
dismantle the culture of sexual violence, misogyny and oppression that leads to sexual
assault. This bill may make it more likely that more people spend more time in prison —
environments of sexual aggression, violence, and oppression — where they are unlikely to
reform, and from which they may be more likely to go on to become violence or hardened
criminals. Furthermore, this bill will force taxpayers to bear the burdens of arrest, trial and
felony imprisonment — more than $47,000 per person, per year of incarceration. This money
is better spent on safer neighborhoods and schools — exactly where Proposition 47 voters
meant for it to go."

8) Related Legislation: AB 46 (Lackey) is substantially similar to this bill. AB 46 was held in
the Committee on Appropriations' Suspense File.

9) Prior Legislation:

a) SB 649 (Leno), of the 2013-2014 Legislative Session, would have made the simple
possession for personal use of cocaine, cocaine base, heroin, opium, and other specified
narcotics, opiates and hallucinogens listed in the controlled substance schedule an
alternate felony/misdemeanor, rather than a straight felony. SB 649 was vetoed.

b) SB 1506 (Leno), of the 2011-2012 Legislative Session, would have made the unlawful
possession of specified controlled substances a misdemeanor. SB 1506 failed passage on
the Senate floor.

c¢) SB 1067 (Horton), of the 2003-2004 Legislative session, would have excluded the drugs
GHB, Rohypnol, and Ketamine from coverage by the term "nonviolent drug possession
offense” thereby making possession of these drugs ineligible for probation and drug
treatment under Proposition 36, approved by the voters on November 7, 2000. SB 1067
failed passage in this Committee.

REGISTERED SUPPORT / OPPOSITION:

Support

California District Attorneys Association (Sponsor)
California Peace Officers' Association

California Police Chiefs Association

California Probation, Parole and Correctional Association
California Sexual Assault Investigators Association
California State Lodge, Fraternal Order of Police
California State Sheriffs' Association

Crime Victims Action Alliance

Insurance Commissioner Dave Jones

Los Angeles County District Attorney's Office

Los Angeles County Professional Peace Officers Association
Long Beach Police Officers Association

Sacramento County Deputy Sheriffs’ Association
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Opposition

Legal Services for Prisoners with Children

Analysis Prepared by: Stella Choe / PUB. S, / (916) 319-3744
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Date of Hearing: June 30, 2015
Counsel: Sandy Uribe

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 343 (Hancock) — As Amended June 1, 2015

SUMMARY: Requires the California Department of Corrections and Rehabilitation (CDCR) to
strongly consider the use of libraries and librarians in its literacy programs. Specifically, this
bill:

1) Requires CDCR, in complying with its goals to reduce illiteracy, to give strong consideration
to the use of libraries and librarians in its prison literacy programs.

2) Repeals provisions of law concerning the fiscal formula for supporting the academic
education program for inmates.

3) Includes the completion of a community college or four-year academic degree by an inmate
in the existing requirement that CDCR incentivize inmate participation in educational
programming.

EXISTING LAW:

1) Requires CDCR to implement literacy programs designed to ensure that upon release inmates
are able to achieve specified goals, such as, increasing reading levels to at least a ninth-grade
level, obtaining a general education development certificate or its equivalent, or a high
school diploma. (Pen. Code, § 2053.1.)

2) Requires CDCR, in complying with its goals to reduce illiteracy, to give strong consideration
to computer-assisted training. (Pen. Code, § 2053.1.)

3) Provides for $40 per inmate for each fiscal year to be provided, upon appropriation, to CDCR
to support academic programs for inmates. (Pen. Code, § 2054, subd. (d).)

4) Specifies proportional increases or decreases to the funding level in relation to median
salaries for full-time high school teachers. (Pen. Code, § 2054.1.)

5) Requires CDCR to determine and implement a system of incentives to increase inmate
participation in academic and vocational education. (Pen. Code, §2054.2.)

FISCAL EFFECT: Unknown
COMMENTS:
1) Author's Statement: According to the author, "SB 343 requires the CDCR to strongly

consider integrating its libraries and correctional librarians into the department's prisoner
literacy program. Prison libraries foster literacy, self-improvement, insight, pro-social
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behavior, the ability to navigate an information age society and provide valuable parole
planning resources."

Educational Programs in Prisons: According to the CDCR Website, "As part of CDCR's
Division of Rehabilitative Programs, the Office of Correctional Education (OCE) offers
various academic and education programs at each of California's adult state prisons. The
goal of OCE is to provide offenders with needed education and career training as part of a
broader CDCR effort to increase public safety and reduce recidivism."
(<http://www.cdcr.ca. gov/rehabilitation/oce.html>.)

One of the services offered through the OCE is library services. The CDCR Website states
the following in regard to its library services: "Library services are offered at all institutions,
and provide inmates with an extensive collection of recreational fiction and non-fiction books
as well as reference reading materials; e.g. selected periodicals, encyclopedias, selected
Career Technical Education and College level textbooks, and basic literacy materials
recommended by the American Library Association and the American Correctional
Association. Additionally, institution libraries provide legal research materials, as required
by the courts, along with rehabilitative support services which include resources on
employment, community reentry, and life skills."
(<http://www.cdcr.ca.gov/rehabilitation/library-services.html>.)

California Rehabilitation Oversight Board (C-ROB) Recommendations: C-ROB is
required to regularly examine and annually report to the Governor and the Legislature
regarding rehabilitative programming provided to inmates and parolees by CDCR. (Pen.
Code, § 6141.) In its last report issued September 2014, C-ROB noted the following
regarding CDCR libraries:

"The current vacancy rate for CDCR librarians is approximately 25 percent. Libraries are a
fundamental program support area for literacy, reentry resources, continuing education,
tutoring, legal research, and recreational reading. Many librarians from non-reentry
institutions have independently created reentry binders for inmates containing information on
housing, employments, social services agencies, family services, and other reentry
information specific to counties in California. Not all institutions offer this type of service,
yet inmates are released from non-reentry institutions on a regular basis. Libraries are a
logical nexus to find information specific to the county the inmate will be released,
regardless of whether the inmate is released under county supervision or assigned to a parole
agent. (Sept. 15, 2014 Annual Report, p. 13, <http://www.oig.ca.gov/media/crob/reports/C-
ROB_Annual_Report_September_15_2014.pdf>.) The C-ROB report noted that there were
87 budgeted librarian positions, but only 68 filled. (/d. at p. 40.) C-ROB recommended that
CDCR "develop a strategy to address the chronic staffing shortages of CDCR librarians
across the state." (/bid.) "The strategy should address recruitment and retention of qualified
librarians and plans to increase librarian positions to provide access to library programs."
(Ibid.)

Argument in Support: According to SEIU Local 1000, the sponsor of this bill, "This bill
recognizes the role of librarians in literacy and reintegration activities that are taking place in
prisons and includes libraries as a location where these activities occur. This helps inmates
recognize that upon release, they can use public libraries as a resource for finding jobs and
medical care through the use of their publicly available computers. Librarians also work
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with inmates to make tapes or videos of the prisoner reading stories to their children that can
be mailed home for them, and thus continue a family bond that can be critical for
reintegration in the family when they return to civilian life. Libraries are already doing this
work, but without recognition as a part of the staff that rehabilitates prisoners."

5) Prior Legislation: SB 1391 (Hancock), Chapter 695, Statutes of 2014, allows California
Community Colleges to receive full funding for credit-course instruction offered in
correctional institutions and seeks to expand the offering of such courses.

REGISTERED SUPPORT / OPPOSITION:

Support

SEIU Local 1000 (Sponsor)

California Public Defenders Association
Legal Services for Prisoners with Children
Opposition

None

Analysis Prepared by: Sandy Uribe / PUB. S./(916) 319-3744
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Counsel: Gabriel Caswell

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Bill Quirk, Chair

SB 347 (Jackson) — As Amended June 2, 2015
As Proposed to be Amended in Committee

SUMMARY: Adds specified offenses to the list of misdemeanors that result in the defendant
being prohibited from possessing a firearm for ten years. Specifically, this bill: adds the
following misdemeanor offenses to the list of crimes that result in a ten-year prohibition on
possession of a firearm:

1y
2)
3)
4)
S)
6)
7)

8)

9)

Dealing in handguns without a license

Selling any ammunition to a person under 21 years of age.

Prohibited person owning or possessing ammunition

Supplying ammunition to a prohibited person.

Bringing or carrying ammunition onto school grounds.

Petty theft if property taken was a firearm.

Buying or receiving stolen property if the property consists of a firearm.

Carrying a concealed firearm if the person has been convicted of a crime against a person or
property, or of a narcotics or dangerous drug violation.

Carrying a loaded firearm if the person has been convicted of a crime against a person or
property, or of a narcotics or dangerous drug violation.

10) Violating the 10-year prohibition on possessing a firearm.

EXISTING LAW:

D

Provides that certain people are prohibited from owning or possessing a firearm for life,
including: (Penal Code §§ 29800, 23515 and 29805.)

a) Anyone convicted of a felony;
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b) Anyone addicted to a narcotic drug;
¢) Any juvenile convicted of a violent crime with a gun and tried in adult court;

d) Any person convicted of a federal crime that would be a felony in California and
sentenced to more than 30 days in prison, or a fine of more than $1,000;

e) Anyone convicted of certain violent misdemeanors, e.g., assault with a firearm; inflicting
corporal injury on a spouse or significant other, or brandishing a firearm in the presence
of a police officer.

Provides that a violation of a lifetime ban on possession of a firearm is a felony. (Penal Code
§§ 29800, 23515 and 29805.)

Provides that anyone convicted of numerous misdemeanors involving violence or threats of
violence are subject to a ten-year ban on possession of a firearm. Provides that a violation of
these provisions is an alternate felony/misdemeanor, (Penal Code § 29805.)

Provides that any person taken into custody, assessed, and admitted to a designated facility
due to that person being found to be a danger to themselves or others as a result of a mental
disorder, is prohibited from possessing a firearm during treatment and for five years from the
date of their discharge. Provides that a violation of these provisions is an alternate
felony/misdemeanor. (Welfare and Institutions Code §§ 8100 and 8103(%).)

Provides that persons who are bound by a temporary restraining order or injunction or a
protective order issued under the Family Code or the Welfare and Institutions Code, may be
prohibited from firearms ownership for the duration of that court order. Provides that the
violation of these provisions is a wobbler or a misdemeanor, as specified. (Penal Code §
29825.)

Requires that firearms dealers obtain certain identifying information from firearms
purchasers and forward that information, via electronic transfer to Department of Justice
(DOJ) to perform a background check on the purchaser to determine whether he or she is
prohibited from possessing a firearm. (Penal Code § 28160-28220.)

Requires that, upon receipt of the purchaser’s information, DOJ shall examine its records, as
well as those records that it is authorized to request from the State Department of Mental
Health pursuant to Section 8104 of the Welfare and Institutions Code, in order to determine if
the purchaser is prohibited from purchasing a firearm. (Penal Code § 28220.)

Requires firearms to be centrally registered at time of transfer or sale by way of transfer
forms centrally compiled by the DOJ. DOJ is required to keep a registry from data sent to
DOJ indicating who owns what firearm by make, model, and serial number and the date
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thereof. (Penal Code § 11106(a) and (c).)

Requires the Attorney General to establish and maintain an online database to be known as
Armed Prohibited Persons System (APPS). The purpose of the file is to cross-reference
persons who have ownership or possession of a firearm on or after January 1, 1991, as
indicated by a record in the Consolidated F irearms Information System (CFIS), and who,
subsequent to the date of that ownership or possession of a firearm, fall within a class of
persons who are prohibited from owning or possessing a firearm. The information contained
in APPS shall only be available to specified entities through the California Law Enforcement
Telecommunications System, for the purpose of determining if persons are armed and
prohibited from possessing firearms. (Penal Code § 30000.)

10) Provides that the Prohibited Armed Persons File database shall function as follows: (Penal

Code § 30000.)

a) Upon entry into the Automated Criminal History System of a disposition for a conviction
of any felony, a conviction for any firearms-prohibiting charge specified in Chapter 2
(commencing with Section 29800), a conviction for an offense described in Chapter 3
(commencing with Section 29900), a firearms prohibition pursuant to Section 8100 or
8103 of the Welfare and Institutions Code, or any firearms possession prohibition
identified by the federal National Instant Criminal Background Check System, DOJ shall
determine if the subject has an entry in CFIS indicating possession or ownership of a
firearm on or after January 1, 1991 or an assault weapon registration, or a .50 BMG rifle
registration;

b) Upon an entry into any department automated information system that is used for the
identification of persons who are prohibited by state or federal law from acquiring,
owning, or possessing firearms, the department shall determine if the subject has an entry
in CFIS indicating ownership or possession of a firearm on or after January 1, 1991, or an
assault weapon registration, or a .50 BMG rifle registration;

c) If the department determines that, pursuant to subdivision (a) or (b), the subject has an
entry in the CFIS indicating possession or ownership of a firearm on or after J anuary 1,
1991 or an assault weapon registration, or a .50 BMG rifle registration, the following
information shall be entered into APPS:

i) The subject’s name;

ii) The subject’s date of birth;

iii) The subject’s physical description;
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1v) Any other identifying information regarding the subject that is deemed necessary by
the Attorney General;

V) The basis of the firearms possession prohibition; and,

vi) A description of all firearms owned or possessed by the subject, as reflected by the
Consolidated Firearms Information System.

11) Provides, under federal law, that certain people are prohibited from owning or possessing a
firearm: (18 USC § 922(g).) Any person who:

a)

b)

g)

h)

Has been convicted in any court of, a crime punishable by imprisonment for a term
exceeding one year;

Is a fugitive from justice;
Is an unlawful user of or addicted to any controlled substance, as defined;

Has been adjudicated as a mental defective or who has been committed to a mental
institution;

Being an alien is illegally or unlawfully in the United States; or except as specified, has
been admitted to the United States under a nonimmigrant visa, as defined;

Has been discharged from the Armed Forces under dishonorable conditions;
Having been a citizen of the United States, has renounced his citizenship;
Is subject to a court order that:

1) was issued after a hearing of which such person received actual notice, and at which
such person had an opportunity to participate;

i) restrains such person from harassing, stalking, or threatening an intimate partner of
such person or child of such intimate partner or person, or engaging in other conduct
that would place an intimate partner in reasonable fear of bodily injury to the partner
or child; and

(1) includes a finding that such person represents a credible threat to the physical
safety of such intimate partner or child; or

(2) by its terms explicitly prohibits the use, attempted use, or threatened use of
physical force against such intimate partner or child that would reasonably be
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expected to cause bodily injury; or

iii) Has been convicted in any court of a misdemeanor crime of domestic violence.

FISCAL EFFECT: Unknown
COMMENTS:

1) Author's Statement: According to the author, "Firearms laws are a critical component of
the state’s responsibility to ensure public safety. According to FBI statistics, in 2013 there
were a total of 1,745 murders in California and 1,224 of those were firearm related. In order
to prevent gun violence we have adopted policies to prohibit the purchase of guns by persons
believed to be high-risk for future criminal activity.

"Federal law makes it unlawful to purchase or possess firearms by people who fall within
certain categories such as convicted felons, domestic abusers, and people with specific kinds
of mental health histories. California law also imposes prohibitions that can last for various
lengths of time including a lifetime ban. Anyone convicted of numerous misdemeanors
involving violence or threats of violence is prohibited from owning or possessing a firearm
for 10 years.

"In 2001, California was the first in the nation to create the Armed Prohibited Persons
System (APPS) as a response to high-profile murder cases involving people prohibited from
owning firearms. The Department of Justice (DOJ) operates the APPS, which cross-
references the database of criminal convictions and other prohibited persons with the state’s
firearms registration database known as Automated Firearms System (AFS). The end result
is a database of persons who lawfully purchased/acquired firearms and assault weapons and
subsequently became prohibited as a result of a criminal conviction, restraining order, felony
arrest warrant, and/or a mental health assessment/adjudication.

"Still, many individuals with a history of criminal activity legally purchase firearms every
year. It is well established that persons with a history of even a single prior arrest are, as a
group, substantially more likely than persons with no such history to engage in criminal
behavior in the future.' In fact, studies have shown that handgun purchasers who have had a
single prior conviction for a nonviolent firearm-related offense are 7 times as likely to be
charge with new nonviolent firearm offenses, 4 times as likely to be charged with new
violent offenses, and 5 times as likely to be charged with murder, rape, robbery, or
aggravated assault than a person with no prior convictions.”

"These studies demonstrate the need to strengthen our firearms regulations. In particular,
certain firearm-related misdemeanors that should have been originally included in the 10-

! Wintemute GJ. Prior Misdemeanor Convictions as a Risk Factor for Later Violent and Firearm-Related Criminal
Activity Among Authorized Purchasers of Handguns. Journal of the American Medical Association 1998; 280: 2083-
2087.

* Wintemute GJ. Prior Misdemeanor Convictions as a Risk Factor for Later Violent and Firearm-Related Criminal
Activity Among Authorized Purchasers of Handguns. Journal of the American Medical Association 1998; 280: 2083-
2087.
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year ban on firearm purchases. It is vital that we protect our communities by reducing
unnecessary gun violence."

Firearms Prohibitions for Misdemeanor Offenses: As detailed above, current state and
federal laws prohibit persons who have been convicted of specific crimes from owning or
possessing firearms. For example, anyone convicted of any felony offense is prohibited for
life from firearms ownership under both federal and state law. [18 U.S.C. Section 922(g);
Penal Code Section 29800.] California goes further and imposes a 10-year firearms
prohibition on persons convicted of numerous misdemeanor offenses that involve either
violence or the threat of violence. (Penal Code Section 29805 .) Additionally, anyone who
has been found to be a danger to themselves or others due to mental illness is subject to a
five-year prohibition [Welfare and Institutions Code Sections 8100, 8103(f)], and people
under domestic violence restraining orders are subject to a prohibition for the duration of that
court order. (Penal Code Section 29825.)

This bill would expand the number of misdemeanor convictions resulting in a 10-year
prohibition by adding a number of offenses involving misdemeanor firearms and ammunition
violations. This bill would expand the existing firearms prohibitions by creating a class of
misdemeanor offenses.

SB 755 (Wolk), 2014: SB 755 (Wolk), of the 2013-2014 legislative session, added specified
offenses to the list of misdemeanors that result in a 10-year prohibition on firearms
possession, and adds certain misdemeanors related to substance abuse for which a violation
of two or more within a three-year period will result in a 10-year prohibition on firearms
possession. SB 755 was vetoed by the governor. The governor issued the following message
with his veto:

"This bill adds substance-abuse offenses and court orders to undergo mental health outpatient
treatment to criteria that result in a 10-year prohibition on firearms possession.

"I am not persuaded that it is necessary to bar gun ownership on the basis of crimes that are
non-felonies, non-violent and do not involve misuse of a firearm."

Argument in Support: According to the California Chapters of the Brady Campaign to
Prevent Gun Violence, "In furtherance of our goal to reduce firearm violence in our
communities, the California Brady Campaign has designated Senate Bill 347 as a priority bill
and is in strong support,

"The Brady Campaign believes that a key strategy for reducing gun violence is to keep
firearms out of the hands of individuals who, based on their condition or past behavior, are
determined to be at risk of future acts of violence. Such individuals include criminals,
domestic abusers, persons who are dangerously mentally ill and children; under existing law
these individuals cannot purchase or possess firearms. With its strong gun laws, California
does a better job than other states of keeping firearms out of dangerous hands and
consequently, our firearm death rate has dropped significantly. In fact, between 1990 and
2013, California reduced its firearm mortality rate by 51.6 percent, which was double the
reduction made in the rest of the country (25.2%). Nonetheless, over 6,000 people are shot in
California each year and nearly half of them die.
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"Under existing law, convicted felons are subject to a permanent firearm prohibition and
persons who has been convicted of certain violent misdemeanors are prohibited from
possessing or purchasing a firearm within 10 years of the conviction, yet many criminals are
still able to legally purchase firearms in California. SB 347 adds specified firearm and
ammunition-related offenses to the list of misdemeanor convictions that carry a 10 year
firearm prohibition. These offenses include selling or furnishing ammunition to a person
prohibited from possessing ammunition, including minors, and the possession of ammunition
by a prohibited person. Dealing in handguns without a license and carrying a loaded or
concealed weapon in certain cases, as well as other offenses, would also cause the 10 year
firearm prohibition.

"Public safety would be furthered by the addition of the temporary firearm prohibitions under
SB 347 as research shows that handgun purchasers with prior misdemeanor convictions are
at increased risk of future criminal activity, including violent crimes. Specifically, a person
in California convicted of one nonviolent firearm offense is over 7 times more likely to
commit another nonviolent firearm offense, over 4 times more likely to commit a violent
offense, and over five times more likely to commit a Violent Crime Index Offense (murder or
non-negligent manslaughter, forcible rape, robbery, or aggravated assault). A temporary
firearm prohibition for these at risk individuals would make them unable to pass a
background check when attempting to purchase a firearm and place them in the Armed and
Prohibited Persons System if they already possess a gun.

"Irresponsible gun owners who break firearm laws should be held accountable and be subject
to a temporary firearm prohibition. This is a logical and appropriate consequence that
supports the Brady Campaign’s core mission of keeping weapons out of dangerous hands.
Accordingly, the California Brady Campaign Chapters are in strong support of SB 347 and
request your AYE vote."

Argument in Opposition: According to the Shasta County Sheriff, "Existing law generally
prohibits a person who has been convicted of certain specified misdemeanors from
possessing a firearm within 10 years of the conviction. Under existing law, a violation of this
prohibition is a crime, punishable by imprisonment in a county jail not exceeding one year or
in the state prison for 16 months, or 2, or 3 years, by a fine not exceeding $1,000, or by both
fine and imprisonment.

"SB 347 would add to the list of misdemeanors, the conviction for which is subject to the
above prohibition on possessing a firearm within 10 years of the conviction, misdemeanor
offenses of transferring a firearm without a firearms license, selling or giving possession of
ammunition to a minor, selling handgun ammunition to a person under 21 years of age,
carrying ammunition onto school grounds, carrying a loaded or concealed weapon if the
firearm is not registered. The addition of these misdemeanor offenses to the prohibited
category that include the ‘transfer' of firearms or ammunition could entrap family members
that are giving firearms to relative and are unaware of the requirements for firearms transfers
through licensed dealers. The addition of the 'giving possession’ of ammunition to 'minors' to
the prohibited category could criminalize the simple act of a family member providing
ammunition to other family members that are hunting or recreationally shooting,

"There are provisions of SB 347 that add to the list of prohibiting misdemeanors carrying a
'loaded' and 'concealed' firearm as defined in PC 25400 and 25400(c)(6). This will lead to
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the prosecution of a person that makes the simple mistake of not locking or securing a
handgun when they are transporting it in a vehicle."

6) Prior Legislation: SB 755 (Wolk), of the 2013-2014 legislative session, added specified
offenses to the list of misdemeanors that result in a 10-year prohibition on firearms
possession, and adds certain misdemeanors related to substance abuse for which a violation
of two or more within a three-year period will result in a 10-year prohibition on firearms
possession. SB 755 was vetoed by the governor.

REGISTERED SUPPORT / OPPOSITION:
Support

California Chapters of the Brady Campaign

California State Lodge, Fraternal Order of Police

Coalition Against Gun Violence

Courage Campaign

Friends Committee on Legislation of California

Law Center to Prevent Gun Violence

Long Beach Police Officers Association

Los Angeles County Professional Peace Officers Association
Physicians for Social Responsibility, Sacramento Chapter
Physicians for Social Responsibility, San Francisco Chapter
Sacramento County Deputy Sheriffs' Association

Santa Ana Police Officers Association

Santa Barbara Police Department

Violence Prevention Coalition

Youth Alive

5 private individuals
Opposition

California Attorneys for Criminal Justice
California Public Defenders Association
California Rifle and Pistol Association
California Sportsmen's Lobby, Inc.
California Waterfowl

Firearms Policy Coalition

Gun Owners of California

National Rifle Association of America
Outdoor Sportsmen's Coalition of California
Safari Club International

Shasta County Sheriff

Analysis Prepared by: Gabriel Caswell / PUB. S. / (916) 319-3744



Amendments for SB 347
SECTION 1. Section 29805 of the Penal Code is amended to read:

29805. (a) Except as provided in Section 29855 or subdivision (a) of Section 29800, any person
who has been convicted of a misdemeanor violation of this section, Section 71,76,136.1,136.5.
or 140, subdivision (d) of Section 148, Section 171b, paragraph (1) of subdivision (a) of Section
171c, Section 171d, 186.28, 240, 241,242,243, 243.4,244.5, 245,245 5, 246.3,247,273.5,
273.6,417,417.6, 422, 626.9, 646.9, or 830.95, subdivision (a) of former Section 12100, as that
section read at any time from when it was enacted by Section 3 of Chapter 1386 of the Statutes
of 1988 to when it was repealed by Section 18 of Chapter 23 of the Statutes of 1994, Section
17500, 17510, 25300, 25800, 30315, or 32625, subdivision (b) or (d) of Section 26100, or
Section 27510, or Section 8100, 8101, or 8103 of the Welfare and Institutions Code, any firearm-
related offense pursuant to Sections 871.5 and 1001.5 of the Welfare and Institutions Code,
Section 490.2 if the property taken was a firearm, or of the conduct punished in subdivision (c)
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(b) For a conviction on or after January 1, 2016, any person who has been convicted of a
misdemeanor violation of Section 496 if the property consists of a firearm, Section 25400 that
is punishable pursuant to paragraph (5) or (6) of subdivision (c) of Section 25400, Section
25850 that is punishable pursuant to paragraph (5) or (6) of subdivision (c) of Section 25850,
paragraph (1) of subdivision (a) of Section 265 00, paragraph (3) of subdivision (a) of Section
30300, subdivision (a) of Section 3 0305, a conviction of Section 30306 involving a violation of
subdivision (a) of Section 30305, or a conviction of Section 30310, and who, within 10 years
of the conviction, owns, purchases, receives, or has in possession or under custody or control,
any firearm is guilty of a public offense, which shall be punishable by imprisonment in a
county jail not exceeding one year or in the state prison, by a fine not exceeding one thousand
dollars (31,000), or by both that imprisonment and fine.

(¢) The court, on forms prescribed by the Department of Justice, shall notify the department of
persons subject to this section. However, the prohibition in this section may be reduced,
eliminated, or conditioned as provided in Section 29855 or 29860.
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