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Date of Hearing: March 25, 2025
Chief Counsel: Andrew Ironside

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Nick Schultz, Chair

AB 292 (Patterson) — As Introduced January 22, 2025

SUMMARY: Adds the crime of felony domestic violence to the list of “Violent Felonies” that
subject a defendant to additional penalties, including under California “Three Strikes” Law, and
reduce the custody credits that a defendant may receive.

EXISTING LAW:

1)

2)

3)

4)

Provides that willfully inflicting corporal injury resulting in a traumatic condition upon a
victim, as specified, is a felony punishable by two, three, or four years in state prison, or a
misdemeanor punishable by up to one year in county jail, or by a fine of up to $6,000, or by
both a fine and imprisonment. (Pen. Code, § 273.5, subd. (a).)

Provides, for purposes of domestic violence, a victim is the offender’s spouse or former
spouse; the offender’s cohabitant or former cohabitant; the offender’s fiancé, or someone
with whom the offender has, or previously had, and engagement or dating relationship, as
specified; or, the mother or father of the offender’s child. (Pen. Code, § 273.5, subd. (b)(1)-

4).)
Defines “traumatic condition” as a condition of the body, such as a wound, or external or

internal injury, including, but not limited to, injury as a result of strangulation or suffocation,
whether of a minor or serious nature, caused by a physical force. (Pen. Code, § 273.5, subd.

(c).)

Defines a "violent felony" as any of the following:

a) Murder or voluntary manslaughter;

b) Mayhem;

¢) Rape or spousal rape accomplished by means of force or threats of retaliation;

d) Sodomy by force or fear of immediate bodily injury on the victim or another person;

e) Oral copulation by force or fear of immediate bodily injury on the victim or another
person;

f) Lewd acts on a child under the age of 14 years, as defined;

g) Any felony punishable by death or imprisonment in the state prison for life;
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h) Any felony in which the defendant inflicts great bodily injury on any person other than an
accomplice, or any felony in which the defendant has used a firearm, as specified;

i) Any robbery;
j) Arson of a structure, forest land, or property that causes great bodily injury;
k) Arson that causes an inhabited structure or property to burn;

1) Sexual penetration accomplished against the victim's will by means of force, menace or
fear of immediate bodily injury on the victim or another person;

m) Attempted murder;

n) Explosion or attempted explosion of a destructive device with the intent to commit
murder;

o) Explosion or ignition of any destructive device or any explosive which causes bodily
injury to any person;

p) Explosion of a destructive device which causes death or great bodily injury;
q) Kidnapping;

r) Assault with intent to commit mayhem, rape, sodomy or oral copulation;

s) Continuous sexual abuse of a child;

t) Carjacking, as defined;

u) Rape or penetration of genital or anal openings by a foreign object;

v) Felony extortion;

w) Threats to victims or witnesses, as specified;

x) First degree burglary, as defined, where it is proved that another person other than an
accomplice, was present in the residence during the burglary;

y) Use of a firearm during the commission of specified crimes; and,

z) Possession, development, production, and transfers of weapons of mass destruction.

aa) Rape of an intoxicated person, as specified. (Pen. Code, § 667.5(c)(1)-(24).)

Provides that when a defendant is convicted on a new felony offense and has a prior
conviction for a specified violent felony, the defendant shall receive a consecutive three-year

term for each prior separate prison term served by the defendant where the prior offense was
one of the violent felonies specified, unless the defendant meets certain conditions. (Pen.
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Code, § 667.5, subd. (a).)

States that a conviction of a violent felony counts as a prior conviction for sentencing under
the two and three strike law. (Pen. Code, § 667.)

Provides that if a defendant is convicted of a felony offense and it is pled and proved that the
defendant has been convicted of one prior serious or violent offense as defined, the term of
imprisonment is twice the term otherwise imposed for the current offense. (Pen. Code, § 667

Specifies that notwithstanding any other law, any person who is convicted of a felony that is
contained in the "violent" felony list shall accrue no more than 15% of work-time credit.
(Pen. Code, § 2933.1, subd. (a).)

Defines a "serious felony" as any of the following: murder or manslaughter; mayhem; rape;
sodomy; oral copulation; lewd acts on a child under the age of 14; any felony punishable by
death or imprisonment for life; any felony in which the defendant inflicts great bodily injury;
attempted murder; assault with the intent to commit rape or robbery; assault with a deadly
weapon or instrument on a peace officer; assault by a life prisoner on a non-inmate; assault
with a deadly weapon by an inmate; arson; exploding a destructive devise with the intention
to commit murder or great bodily injury; first-degree burglary; armed robbery or bank
robbery; kidnapping; holding of a hostage by a person confined to a state prison; attempting
to commit a felony punishable by death or life in prison; any felony where the defendant
personally used a dangerous or deadly weapon; selling or otherwise providing heroin, PCP or
any type of methamphetamine-related drug; forcible sexual penetration; grand theft involving
a firearm; carjacking; assault with the intent to commit mayhem, rape, sodomy or forcible
oral copulation; throwing acid or other flammable substance; assault with a deadly weapon
on a peace officer; assault with a deadly weapon on a member of the transit authority;
discharge of a firearm in an inhabited dwelling or car; rape or sexual penetration done in
concert; continuous sexual abuse of a child; shooting from a vehicle; intimidating a victim or
witness; any attempt to commit the above-listed crimes except assault or burglary; and using
a firearm in the commission of a crime and possession of weapons of mass destruction. (Pen.
Code § 1192.7, subd. (c).)

FISCAL EFFECT: Unknown

COMMENTS:

1)

Author's Statement: According to the author, “By definition, domestic violence is violent;
however, under current California law, in most instances, felony domestic abuse convictions
are considered “nonviolent offenders and are eligible for early release under Prop. 57 after
serving only 50% of their sentence. Additionally, nonviolent felonies are not considered
strikes under California’s three strikes law, which limits prosecutors from seeking longer
sentences for repeat offenders. This reality has resulted in the perpetuation of domestic
abuse, and in some cases the loss of life. According to research compiled by USA Today, the
Associated Press, and Northwestern University, more than 68% of mass shooters have a
documented history of domestic violence or have killed a family member. Whether you’re a
Republican, Independent, or Democrat, you can’t argue with the data. Statistics show that
violent domestic abusers are the individuals most likely to commit mass shootings. If we
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hold them accountable, we will reduce mass shootings.”

Existing Penalties for Domestic Violence: Existing penalties for domestic violence can be
serious. Domestic violence is currently punishable by imprisonment in the state prison for up
to four years or by imprisonment in a county jail. A second offense within seven years of a
prior conviction is punishable by up to five years in prison. (Pen. Code, § 273.5, subd. (b).)
There is an enhancement of up to five more years if great bodily injury is inflicted. (Pen.
Code, § 12022.7, subd. (e).) Under existing law, a felony domestic violence conviction for a
person with a prior strike also doubles the maximum term of incarceration. (Pen. Code, §
667, subd. (e)(1).)

Depending on the conduct involved, domestic violence includes or can be charged as other
crimes, including strikeable offenses. For example, a husband who punches his wife may be
charged with assault likely to produce great bodily injury, even where the victim did not
suffer great bodily injury. (Pen. Code, § 245, subd. (a)(4); see People v. Medellin (2020) 45
Cal.App.5th 519, 528; In re Nirran W. (1989) 207 Cal.App.3d 1157, 1161.) A mother who
causes a traumatic injury to her child’s father and prevents him from leaving her residence
can be charged with kidnapping, a serious and violent felony, and domestic violence. (See
People v. Delacerda (2015) 236 Cal.App.4th 282; Pen. Code, § 667.5, subd. (14); Pen. Code,
§ 1192.7, subd. (c)(20)) A man who threatens to blow up his boyfriend’s car and home can
be charged and convicted of criminal threats, a serious felony. (Pen. Code, § 422, subd. (a);
Pen. Code, § 1192.7, subd. (c)(38); see People v. Martinez (1997) 53 Cal.App.4th 1212.) A
person who prevents their partner from calling the police during or after an incident
involving domestic violence can be charged with a felony for dissuading or preventing a
victim from making a report to law enforcement, also a serious felony. (Pen. Code, § 136.1,
subd. (b)(1); Pen. Code, § 1192.7, subd. (c)(38).People v. McElroy (2005) 126 Cal.App.4th
874).

Moreover, domestic violence is a wobbler. A “wobbler” is a crime that can charged as, and
result in a conviction for, a felony or a misdemeanor. Wobblers give prosecutors and judges a
measure of discretion in case dispositions. A district attorney has the discretion to charge a
“wobbler” as a felony or a misdemeanor. If a defendant is charged with a felony for a crime
that is a “wobbler,” a judge can, under certain circumstances, reduce the charge to a
misdemeanor or sentence the defendant to a misdemeanor. Every offense on the violent
felony is a straight felony. Adding felony domestic violence to that list would be
unprecedented.

Domestic Violence as a Violent Felony: This bill would add felony domestic violence to the
violent felony list. Domestic violence that results in great bodily injury is already a violent
felony. (Pen. Code, § 667.5, subd. (c)(3).) Great bodily injury is a significant or substantial
bodily injury—an injury resulting in greater than moderate harm. (Pen. Code, § 12022.7,
subd. (f)(1); CALCRIM 3163.) “An examination of California case law reveals that some
physical pain or damage, such as lacerations, bruises, or abrasions is sufficient for a finding
of ‘great bodily injury.”” (People v. Washington (2012) 210 Cal.App.4th 1042, 1047.)

Felony domestic violence, however, does not require great bodily injury. Domestic violence
is willfully inflicting corporal injury resulting in a traumatic condition upon a victim, which
is defined to include a “[minor] external or internal injury...caused by a physical force.” (PC
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273.5(a) & (d).) As one court explained:

“It 1s injury resulting in a traumatic condition that differentiates this crime from lesser
offenses. Both simple assault [citation] and misdemeanor battery [citation] are included
in a prosecution of section 273.5....

“Some other offenses do require higher degrees of harm to be inflicted before the crime
denounced by them is committed: felony battery...requires 'serious bodily injury'; and,
felony assault...requires 'force likely to produce great bodily injury.' But, the Legislature
has clothed persons of the opposite sex in intimate relationships with greater protection
by requiring less harm to be inflicted before the offense is committed. Those special
relationships form a rational distinction which has a substantial relation to the purpose of
the statute. [Citations.]" (People v. Abrego (1993) 21 Cal.App.4th 133, 137, citing People
v. Gutierrez (1985) 171 Cal.App.3d 944, 952) (internal citations omitted).)

An “injury resulting in traumatic condition” is a lower level of harm than “great bodily
injury.” A traumatic condition may be found when the victim suffered “redness about [the]
face and nose” and soreness of nose and neck. (People v. Wilkins (1993) 14 Cal.App.4th 761,
771.) In other words, the bill would affect felony domestic violence convictions resulting in
harms dissimilar from those caused by crimes already on the list, such as murder, mayhem,
rape, continuous sexual abuse of a child, or exploding a destructive device with the intent to
commit murder. And, as previously noted, domestic violence incidents often already involve
conduct for which one can be convicted of a strikeable offense.

Credit Limitations for Violent Felonies with State Prison Sentences: Under Penal Code
section 2933.1, a defendant convicted of a violent felony as defined by Penal Code section
667.5, subdivision (c), has their presentence conduct credits limited to 15 percent of actual
confinement time. (Cal. Code Regs., tit. 15, § 3043.1; People v. Brown (2012) 54 Cal.4th
314, 321.)

A violent felony conviction also affects post-sentence credits. As previously discussed,
Proposition 57 gave incarcerated persons in state prison the ability to earn additional,
nonstatutory credits for sustained good behavior and for approved rehabilitative or
educational achievements. The increased credit-earning opportunities incentivizes
incarcerated people to take responsibility for their own rehabilitation.! Under the California
Department of Corrections and Rehabilitation (CDCR) regulations, a violent felony limits
good conduct credits (GCC) to 33.3 percent of the total incarceration time, as opposed to 50
percent for a non-violent felony.? (Ibid; 15 Cal. Code of Regs. § 3043.2.)

Additionally, under CDCR regulations, persons convicted of nonviolent crimes earn 66.6
percent GCC while housed in camp or Minimum Support Facility (MSF) settings. People
convicted of violent crimes, however, earn 50 percent GCC in fire camp settings and 33.3
percent in MSF settings.

! (https://www.cder.ca.gov/proposition57/, supra.)

2 (See (https://www.cdcr.ca.gov/proposition57/, supra.)
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By adding this offense to the list of violent felonies in Penal Code section 667.5, subdivision
(c), this offense would be subject to the violent felony credit limitations.

5) Three Strikes Implications: In general, violent felonies as specified in Penal Code section
667.5 are considered “strikes” for purposes of California’s Three Strikes law. However,
Proposition 36, which was passed by California voters on November 6, 2012, specifies that
only the crimes that were included in the “violent felonies” list as of November 7, 2012, shall
be treated as strikes for purposes of the Three Strikes law.

Notwithstanding subdivision (h) of Section 667, for all offenses committed on or
after November 7, 2012, all references to existing statutes in subdivisions (c) to
(g), inclusive, of Section 667 (Three Strikes Law), are to those statutes as they
existed on November 7, 2012.

(Pen. Code, § 667.1; see also Pen. Code, § 1170.125 [“Notwithstanding Section 2 of
Proposition 184, as adopted at the November 8, 1994, General Election, for all offenses
committed on or after November 7, 2012, all references to existing statutes in Sections
1170.12 and 1170.126 are to those sections as they existed on November 7, 2012].)

This bill would make this offense a strike under California law because this bill would amend
the date which defines the list of strikes to include the provisions of this bill.

6) Proposition 20: Proposition 20 was a November 2020 ballot initiative election that, among
other things, would have defined 51 crimes and sentence enhancements as “violent felony
offenses” in order to exclude them from Proposition 57's nonviolent offender parole program.
The list included felony domestic violence. Californians voters overwhelming rejected
Proposition 20.> Arguably, this bill would ignore the will of the voters.

7) Increased Penalties and Lack of Deterrent Effect: This bill would add felony domestic
violence to the list of “Violent Felonies” that subject a defendant to additional penalties,
including under California’s “Three Strikes” Law. As a result, people convicted of felony
domestic violence would receive fewer custody credits while incarcerated, resulting in longer
prison terms. However, there is reason to doubt that longer prison terms will meaningfully deter
future criminal conduct.

The National Institute of Justice (N1J) has looked into the concept of improving public safety
through increased penalties.* As early as 2016, the NIJ has been publishing its findings that
increasing punishment for given offenses does little to deter criminals from engaging in that
behavior.” The NIJ has found that increasing penalties are generally ineffective and may
exacerbate recidivism and actually reduce public safety.® These findings are consistent with other

3

(https://ballotpedia.org/California_Proposition_20._Criminal_Sentencing, Parole. and DNA_Collection_Initiative
(2020), supra.)

4 (https://nij.ojp.gov/about-nij.)
3 (“Five Things About Deterrence,” N1J, May 2016, available at: https://www.ojp.gov/pdffiles1/nij/247350.pdf].)
6 (Ibid.)
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research from national institutions of renown.” Rather than penalty increases, the NIJ, advocates
for polices that “increase the perception that criminals will be caught and punished” because
such perception is a vastly more powerful deterrent than increasing the punishment.®

8)

9

Argument in Support: According to the California State Sheriffs Association, the bill’s
sponsor, “Within existing statutes, domestic violence is generally not considered a violent
felony despite the inherently violent nature of the offense. The sole exception is if, in
commission of an offense, great bodily injury is inflicted. The current statutory composition
defies logic and ignores the seriousness and impact of domestic violence offenses.

“Domestic violence continues to create victims across our state. This crime has long-term
effects on abused persons, their families, and their communities. It is time that the California
criminal justice system re-examine and modify its response to this abhorrent behavior.

“By adding felony domestic violence to the state’s list of violent felonies, domestic abusers
can face increased penalties that appropriately reflect the severity of their crimes and lifelong
harm they inflict upon their victims.”

Argument in Opposition: According to Smart Justice, “We agree that the Legislature must
enact new policies and programs to better prevent and respond to domestic violence (DV)
and intimate partner violence (IPV). It is urgent that the legislature address the shortfall in
funding for domestic violence shelters and sexual assault providers resulting from the
reduction in federal funding through the Victims of Crime Act (VOCA). This bill, AB 292,
however, will not improve public safety or help survivors of domestic violence.

“California law already provides sufficient and appropriate penalties for domestic violence,
calibrated based on the facts of the case. If a domestic violence incident involves a deadly
weapon or results in great bodily injury, then the offense is a violent felony and a strike
under California’s Three Strikes Law. Courts have held that abrasions or bruises are
sufficient to constitute great bodily injury. (People v. Hood (2014) Cal.App.4th 1356.) The
injury need not be permanent, prolonged or protracted to be considered great bodily injury.
(People v. Woods (2015), 241 Cal.App.4th 461.) It is not necessary for the victim to seek
medical treatment. (People v. Quinonez (2020) 260 Cal.Rptr.3d 86.) Indeed, one Court of
Appeal has even held that physical force or affirmative action on the part of the convicted
person is not required to support a finding of great bodily injury. (People v. Elder (2014) 227
Cal.App.4th 411.)

“California law provides appropriate punishment for domestic violence, including
categorizing the offense as a violent offense and a strike based on the circumstances of the
case.”

10) Related Legislation:

7 (See Travis, The Growth of Incarceration in the United States: Exploring Causes and Consequences, National
Research Council of the National Academies of Sciences, Engineering, and Medicine, April 2014, at pp. 130 -150
available at: https://academicworks.cuny.edu/cgi/viewcontent.cgi?article=1026&context=jj_pubs, [as of Feb. 25,
2022].)

8 (“Five Things About Deterrence,” supra.)
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AB 38 (Lackey), would designate specified crimes involving rape or sexual assault of a
minor who has a developmental disability as “violent felonies.” AB 38 is pending a
hearing in this committee.

AB 568 (Lackey), would add selling, furnishing, administering, giving, or offering to sell,
furnish, administer, or give fentanyl to a minor on the list of serious felonies subject to
enhanced penalties. AB 568 is scheduled for hearing today in this committee.

AB 1011 (Hoover), would add child abuse offenses to the “serious felonies™ list and
makes any person convicted of specific child neglect offenses ineligible to earn credits
for their service as an inmate firefighter. AB 1011 is pending hearing in this committee.

11) Prior Legislation:

a)

b)

d)

g)

h)

SB 268 (Alvarado-Gil), Chapter 855, Statutes of 2024, made rape of an intoxicated
person a “violent” felony where it is pleaded and proved that the defendant caused the
intoxication by administering a controlled substance to the victim without their consent
and with the intent to sexually assault them.

AB 2470 (Joe Patterson) was identical to this bill. AB 2470 did not receive a hearing in
this committee.

AB 3231 (Villapudua), of the 2023-2024 Legislative Session, adds felony hate crimes, or
any felony in which a hate crimes enhancement is imposed, to the list of violent felonies
subject to additional penalties. AB 3231 did not receive a hearing in the Assembly Public
Safety Committee.

AB 229 (Joe Patterson) of the 2023-2024 Legislative Session, would have added several
felonies to the “Violent Felony™ list, including felony domestic violence. AB 229 failed
passage in Assembly Public Safety Committee.

AB 1665 (Seyarto) of the 2022-2023 Legislative Session, would have added trafficking a
minor to the “serious” felony list. AB 1665 failed passage in this committee.

AB 1746 (Hoover) of the 2022-2023 Legislative Session, was substantially similar to AB
1011. AB 1746 failed passage in this committee.

SB 75 (Bates), of the 2017-2018 Legislative Session, would have created an additional
“violent felony” list that includes 20 felonies that are not on the existing list, including
rape of an intoxicated person, in order to exclude offenders from Proposition 57°s parole
provisions and to impose a three-year sentencing enhancement. SB 75 failed passage in
the Senate Public Safety Committee.

SB 770 (Glazer), of the 2017-2018 Legislative Session, would have created an additional
“violent felonies™ list with 30 felonies not on the existing list, including rape of an
intoxicated person, in order to exclude offenders from Proposition 57’s parole provisions.
SB 770 was held in the Senate Public Safety Committee.
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California State Sheriffs' Association (Sponsor)
Arcadia Police Officers' Association

Brea Police Association

Burbank Police Officers' Association

California Association of School Police Chiefs
California Baptist for Biblical Values

California Coalition of School Safety Professionals
California District Attorneys Association
California Narcotic Officers' Association
California Reserve Peace Officers Association
Claremont Police Officers Association

Culver City Police Officers' Association

Fullerton Police Officers' Association

Los Angeles School Police Management Association
Los Angeles School Police Officers Association
Murrieta Police Officers' Association

Newport Beach Police Association

Orange County Sheriff's Department

Palos Verdes Police Officers Association

Peace Officers Research Association of California (PORAC)
Placer County Deputy Sheriffs' Assocation
Pomona Police Officers' Association

Riverside Police Officers Association

Riverside Sheriffs' Association

San Bernardino County Sheriff's Department
Santa Ana Police Officers Association

Oppose

All of Us or None Los Angeles

Alliance for Boys and Men of Color

Anti Police-terror Project

California Public Defenders Association (CPDA)
Californians United for A Responsible Budget
Ella Baker Center for Human Rights

Freedom 4 Youth

Initiate Justice

Initiate Justice Action

LA Defensa

Legal Services for Prisoners With Children
Local 148 LA County Public Defenders Union
Next Door Solutions to Domestic Violence
Rubicon Programs

Ryse Center

San Francisco Public Defender
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Uncommon Law
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Vera Institute of Justice

Analysis Prepared by: Andrew Ironside / PUB. S./(916) 319-3744
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Date of Hearing: March 25, 2025
Counsel: Kimberly Horiuchi

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Nick Schultz, Chair

AB 352 (Pacheco) — As Amended March 17,2025

SUMMARY: Authorizes a court, in sentencing a person for making criminal threats, against a
judge or commissioner, as specified, as a factor in aggravation.

EXISTING LAW:

1)

2)

3)

4

3)

6)

States any person who willfully threatens to commit a crime which will result in death or
great bodily injury to another person, with the specific intent that the statement, made
verbally, in writing, or by means of an electronic communication device, is to be taken as a
threat, even if there is no intent of actually carrying it out, which, on its face and under the
circumstances in which it is made, is so unequivocal, unconditional, immediate, and specific
as to convey to the person threatened, a gravity of purpose and an immediate prospect of
execution of the threat, and thereby causes that person reasonably to be in sustained fear for
his or her own safety or for his or her immediate family’s safety, shall be punished by
imprisonment in the county jail not to exceed one year, or by imprisonment in the state
prison not to exceed three years. (Pen. Code, § 422, subd. (a).)

Defines “electronic communication device” includes, but is not limited to, telephones,
cellular telephones, computers, video recorders, fax machines, or pagers. “Electronic
communication” has the same meaning as the term defined in Subsection 12 of Section 2510
of Title 18 of the United States Code. (Pen. Code, § 422, subd. (c).)

States a person, whether or not acting under color of law, shall not, by force or threat of
force, willfully injure, intimidate, interfere with, oppress, or threaten any other person in the
free exercise or enjoyment of a right or privilege secured by the Constitution or laws of this
state or by the Constitution or laws of the United States in whole or in part because of one or
more of the actual or perceived characteristics of the victim. (Pen. Code, § 422.6, subd. (a).)

Provides that all state and local agencies shall use the definition of “hate crime” stated above
except as other explicit provisions of state or federal law may require otherwise. (Pen. Code,
§ 422.9.)

Specifies “hate crimes” include, but are not limited to, violating or interfering with the
exercise of civil rights, or knowingly defacing, destroying, or damaging property because of
actual or perceived characteristics of the victim that fit the “hate crime definition.” (Pen.
Code, §§ 422.55, subd. (b). & 422.6., subd. (a) and (b).)

Specifies that “Victim” includes, but is not limited to, a community center, educational
facility, entity, family, group, individual, office, meeting hall, person, place of worship,
private institution, public agency, library, or other victim or intended victim of the offense.
(Pen. Code, § 422.56, subd. (i).)
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Requires the Department of Justice (DOJ), on or before July 1% of each year, to update the
OpenJustice Web portal with information obtained from local law enforcement agencies
regarding hate crimes. (Pen. Code, § 13023, subd. (b).)
Requires the California Commission on Peace Officer Standards and Training (POST), in
consultation with subject-matter experts, including, but not limited to, law enforcement
agencies, civil rights groups, academic experts, and the DOJ, to develop guidelines and a
course of instruction and training for law enforcement officers who are employed as peace
officers, or who are not yet employed as a peace officer but are enrolled in a training
academy for law enforcement officers, addressing hate crimes. (Pen. Code, § 13519.6, subd.
(a).)
Defines “elected or appointed official” to include, but is not limited to, all of the following:
a) State constitutional officer.
b) Member of the Legislature.
¢) Judge or court commissioner.
d) District attorney.
e) Public defender.
f) Member of a city council.
g) Member of a board of supervisors.
h) Appointee of the Governor.
i) Appointee of the Legislature.
Jj) Mayor.

k) City attorney.

1) Police chief or sheriff.

m) Public safety official.

n) State administrative law judge.

o) Federal judge or federal defender.

p) Member of the United States Congress or appointee of the President of the United States.

q) Judge of a federally recognized Indian tribe. (Gov. Code, § 7920.500.)
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10) Prohibits any state or local agency from publicly posting the home address, telephone
number, or the name and assessor parcel number associated with the home address of any
elected or appointed official on the internet without first obtaining the written permission of
that individual. (Gov. Code, § 7928.205, subd. (a).)

FISCAL EFFECT: Unknown
COMMENTS:

1) Author's Statement: According to the author, “Rising threats and violence against
California's judiciary endanger both court commissioner and litigant access to justice. Recent
incidents include courthouse bomb threats, courtroom attacks on judges, and targeted threats
against judicial officers across the state.

“AB 352 addresses this problem by adding a subdivision to Penal Code Section 422 to make
threats against judges and court commissioners a factor in sentencing. This change enables
the courts to impose the maximum three-year sentence for felony criminal threats when
appropriate, providing necessary protection for judicial officers while maintaining sentencing
discretion. This targeted approach helps to ensure that all Californians maintain safe access to
justice.

“Judges play an essential role in upholding the rule of law, making impartial decisions, and
ensuring justice is served. However, in recent years, there has been a sharp increase in threats
and violence against judicial officers, which undermines the integrity of the legal system and
those seeking justice within courthouses. According to the U.S. Marshals Service, between
2021 and 2022, federal judges faced nearly 6,000 threats and inappropriate communications.
Similarly, a 2020 National Judicial College Survey revealed that most judges feared for their
safety and believed more protections were necessary. These threats are not just theoretical;
they pose real dangers that can disrupt judicial proceedings and the safety of each judicial
officer and their families.

“Several high-profile incidents highlight the severity of the problem. In California, an
explosive device detonated at the Santa Maria Superior Courthouse led to a series of threats
and evacuations at other state courthouses, demonstrating the persistent danger faced by
judicial officers. Likewise, the tragic murder of Judge Esther Salas’ son in New Jersey
underscored the need for enhanced protections, as the perpetrator was able to locate the
judge’s home address through public records. In response to such threats, states and the
federal government have taken steps to bolster judicial security, such as passing the federal
Daniel Anderl Judicial Security and Privacy Act to protect judges' personal information.

“California Penal Code 422 makes it a crime to make criminal threats against another person,
regardless of the person’s official capacity. However, if the threaten person is a judicial
officer seeking to execute their official duties, the law treats these actions no different than
any other criminal threat. AB 352 proposes to provide that if a defendant is convicted of
making such criminal threats against a judge or commissioner, then that is a factor in
aggravation that the court can consider. This enables for the possibility of the maximum
sentence of three years under Penal Code 422 to be imposed when an individual is convicted
of a felony criminal threat. This is necessary to prevent attempts to intimidate or retaliate
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against judicial officers and to reinforce the safety needs for members of the judiciary.
Adding a factor in aggravation helps to strengthen the law for judicial officers, thus ensuring
they can carry out their duties without fear of their safety.

Factors in Aggravation: California’s sentencing scheme is, for the most part, determinate —
it is referred to as the determinate sentencing law (DSL). (Pen. Code, § 1170, subd. (b)(1).)
Any person convicted of a felony is sentenced to one of three sentences referred to the
“triad.” For instance, a person convicted or a felony offense that may be charged as either a
misdemeanor or felony (known as a “wobbler”) shall be sentenced to 16 months, two years,
or three years in either county jail or state prison, unless the statute specifies another
sentence. Burglary of a home or occupied residence, for example, may be sentenced to two,
three, or four years. The court must consider factors in aggravation and those factors must be
proven to the trier of fact beyond a reasonable doubt before imposing the upper term. (Pen.
Code, § 1170, subd. (b)(2) and (6).)

The Sixth Amendment right to a jury trial applies to any factual finding, other than that of a
prior conviction, necessary to warrant any sentence beyond the presumptive maximum.
(Apprendi v. New Jersey (2000) 530 U.S. 466, 490; Blakely v. Washington (2004) 524 U.S.
296, 301, 303-04.) Prior to 2007, the DSL required imposition of the middle term. However,
the Supreme Court, following its ruling in Blakely upended the way California sentenced a
defendant convicted of a felony.

In Cunningham v. California (2007) 549 U.S. 270, the United States Supreme Court held
California's Determinate Sentencing Law (DSL) violated a defendant's right to trial by jury
by placing sentence-elevating fact finding within the judge's province. (/d. at p. 274.) The
DSL authorized the court to increase the defendant's sentence by finding facts not reflected in
the jury verdict. Specifically, the trial judge could find factors in aggravation by a
preponderance of evidence to increase the defendant’s sentence from the presumptive middle
term to the upper term and, as such, was constitutionally flawed. The Court stated, “Because
the DSL authorizes the judge, not the jury, to find the facts permitting an upper term
sentence, the sentence cannot withstand measurement against our Sixth Amendment
precedent.” (Id. at p. 293.)

The Supreme Court provided direction as to what steps the Legislature could take to address
the constitutional infirmities in the DSL:

"As to the adjustment of California's sentencing system in light of
our decision, the ball . . . lies in [California's] court. We note that
several States have modified their systems in the wake of Apprendi
and Blakely to retain determinate sentencing. They have done so by
calling upon the jury - either at trial or in a separate sentencing
proceeding - to find any fact necessary to the imposition of an
elevated sentence. As earlier noted, California already employs
juries in this manner to determine statutory sentencing
enhancements. Other States have chosen to permit judges genuinely
to exercise broad discretion . . . within a statutory range, which,
everyone agrees, encounters no Sixth Amendment shoal. California
may follow the paths taken by its sister States or otherwise alter its
system, so long as the State observes Sixth Amendment limitations
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declared in this Court's decisions." (Cunningham, supra, 549 U.S. at
pp. 293-294.)

Following Cunningham, the Legislature amended the DSL, specifically Penal Code Sections
1170 and 1170.1, to make the choice of the lower, middle, or upper prison term one within
the sound discretion of the court. (See SB 40 (Romero), Chapter 3, Statutes of 2007.) This
approach was embraced by the California Supreme Court in People v. Sandoval (2007) 41
Cal.4th 825, 843-852. The new procedure removes the mandatory middle term and the
requirement of weighing aggravation against mitigation before imposition of the upper term.
In 2021, the Legislature enacted SB 567 (Bradford), Chapter 731, Statutes of 2021 which
requires that any aggravating factors, except for prior convictions, relied upon by the court to
impose a sentence exceeding the middle term either for a criminal offense or for an
enhancement be submitted to the trier of facts and found to be true, or be admitted by the
defendant. This bill would add criminal threats against a judge or commissioner as a possible
factor in aggravation that may authorize imposition of the upper term if the jury finds it true
beyond a reasonable doubt.

Existing Penalties and Address Confidentiality: First, existing law punishes any person
who assaults a judge or the family member of a judge in retaliation for or to prevent
performance of the judge’s official duties to up to three years in county jail. (Pen. Code, §
217.1, subd. (a).)

Second, existing law already protects a judicial officer’s address. Government Code section
7928.210 prohibits any person from knowingly posting the home address or phone number of
any elected or appointed official, or the official’s spouse or children knowing that person is
an elected or appointed official and intending to cause imminent great bodily harm that is
likely to occur or threatening to cause imminent great bodily harm to that individual. (See
Gov. Code, § 7928.210, subd. (a).) Posting an elected or appointed official’s address on the
internet is a misdemeanor punishable by up to six months in the county jail — same as a
violation of Penal Code section 169. (Gov. Code, § 7928.210, subd. (b).)

Existing law also prohibits any person, business, or association from soliciting, selling, or
trading on the internet the home address or telephone number of an elected or appointed
official with the intent to cause imminent great bodily harm to the official or to any person
residing at the official’s home address. (Gov. Code, § 7928.230.) Vehicle Code section
1808.4 also requires the Department of Motor Vehicles (DMV) to keep any judge or retired
judge’s address confidential in their own records. (Veh. Code, § 1808.4, subd. (a)(4).)

The law provides a broad amount of protection for judges despite being elected officials.
Materials provided by the author appear to indicate that judges are concerned about people
protesting at their home, but there are several laws that prohibit sharing a judge’s address.

Argument in Support: According to the California Judges Association: “Nationwide
elected and appointed officials face rising threats and violence against themselves and their
family members. According to the U.S. Marshals Service, the entity in charge of protecting
federal judges, they assessed 5,873 threats and inappropriate communications against the
judiciary between 2021 and 2022. A 2020 National Judicial College Survey of 572 judges
found a majority of judges feared for their safety and believed more effective measures
should be taken to protect them. Additionally, state court facilities have recently been
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targeted nationwide by bomb threats, while state Supreme Court justices handling
controversial cases experience rising incidents of threats and intimidation.

“Unfortunately, the recent assassination of a Kentucky district judge in his own chamber, the
attempted murder of a Nevada district judge, and the violent threats made towards judicial
officers and their family members highlight the continued need to provide safeguards for the
judiciary. AB 352 recognizes this need for additional safeguards by potentially heightening
the sentence for criminal threats when those threats are made against judicial officers.

“Presently, Penal Code Section 422 provides that any person who willfully threatens to
commit a crime which will result in death or great bodily injury with the specific intent that
the statement — made verbally, in writing or electronically — is to be taken as a threat. PC 422
applies regardless if the threat is intended to actually be carried out, so long as the threat is so
unequivocal, unconditional, immediate, and specific as to convey to the threaten person to
cause them to reasonably be in sustained fear for their own safety. Specifically, AB 352 adds
a new subdivision outlining that threats made against judicial officers is a factor in
aggravation when determining the defendant’s sentencing under PC 422. We believe this
change is warranted and needed to help to address this increased level of unprecedented
violence aimed at judicial officers.

Argument in Opposition: According to ACLU California Action: While ensuring that the
safety of judges and court commissioners is of the utmost importance, we do not believe this
bill is necessary to accomplish that goal. Current law, Penal Code § 422, makes it a felony to
willfully threaten to commit a crime which will result in death or great bodily injury to
another person, with the specific intent that the statement is to be taken as a threat, even if
there is no intent of carrying the threat out.

“This law punishes criminal threats in all settings, directed at any person. Research shows
that allowing threats against judges to be an aggravating factor leading to longer sentences
will not improve public safety.l Even the federal Department of Justice discourages AB
352’s approach of increased punishments, noting that longer sentencing schemes do little to
deter crime.2 Moreover, we caution against expanding §422 because the existing law’s
enforcement is often problematic. Penal Code Section §422 is often misused to penalize
conduct that does not truly belong in the criminal justice system.

“Penal Code section §422, like AB 352, does not require that the person making the threat
have either the intent or the ability to carry it out, or that the person take any action to carry
out the threat. Defendants — often young people, or individuals with mental health issues —
face criminal punishment for mere words even when they have no intent to take any action.
This is particularly true for those with mental health conditions, who often suffer from
crippling paranoia and delusions. The fear they experience can lead them to say things that
are easily misinterpreted as threats. Creating harsher penalties under this statute will not
address the underlying issue.

Related Legislation:

a) AB 32 (Soria) makes it a crime for a person to assault a judge or former judge of a tribal
court in retaliation for or to prevent the performance of their official duties. AB 32 is
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pending hearing in the Assembly Committee on Transportation.

b) AB 343 (Pacheco) includes in the definition of the term “elected or appointed official,” a
retired judge or court commissioner, a retired federal judge or federal defender, a retired
judge of a federally recognized Indian tribe, and an appointee of a court to serve as
children’s counsel in a family or dependency proceeding. AB 343 is pending hearing in
the Assembly Committee on Judiciary.

7) Prior Legislation:

a) AB 32 (Lieu), Chapter 403, Statutes of 2009, required the removal of personal
information of specified officials from the Internet, and permits employers or
professional organizations to assert the rights of the official in removing the personal
information from the Internet.

b) AB 2707 (Keene), of the 2005-06 Legislative Session, would have created a new
misdemeanor for picketing within 300 feet of a burial site, mortuary, or church. AB 2707
failed passage in this committee.

REGISTERED SUPPORT / OPPOSITION:
Support

California Civil Liberties Advocacy
California Judges Association

Oppose

ACLU California Action

Californians United for A Responsible Budget
Felony Murder Elimination Project

Legal Services for Prisoners With Children
Universidad Popular

Analysis Prepared by: Kimberly Horiuchi / PUB. S./(916) 319-3744
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Date of Hearing: March 25, 2025
Counsel: Dustin Weber

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Nick Schultz, Chair

AB 475 (Wilson) — As Amended March 10, 2025

SUMMARY: Requires the California Department of Corrections and Rehabilitation (CDCR) to
develop a voluntary work program, eliminate mandatory work, and make all work voluntary for
incarcerated persons not on death row. Specifically, this bill:

1) Requires CDCR to develop a voluntary work program for incarcerated people, including
developing rules and regulations for voluntary work assignments.

2) Prohibits CDCR, beginning on January 1, 2027, from requiring incarcerated persons to work,
and requires any work performed by an incarcerated person to be through a voluntary work
program, except as specified.

3) States that compensation for persons incarcerated in state prisons shall be set by regulations
developed by the CDCR Secretary.

4) Establishes that compensation for persons incarcerated in city and county jails shall be set by
local ordinance.

5) Makes technical, nonsubstantive changes to the law.

EXISTING LAW:

1) Provides that neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United States, or any
place subject to their jurisdiction. (U.S. Const., 13th Amend.)

2) Prohibits involuntary servitude except to punish crime. (Cal. Const., art. I, § 6.)

3) Authorizes the Secretary of CDCR to enter into contracts with public entities, nonprofit or
for-profit organizations, and businesses for the purpose of conducting programs which use
the labor of incarcerated individuals. (Cal. Const., art. XIV, § 5.)

4) Requires every able-bodied person incarcerated in CDCR to work every day for
compensation and under regulations set by the CDCR Director. (Pen. Code, § 2700.)

5) Authorizes the CDCR Director to determine the amount of compensation forfeited when an
inmate escapes custody. (Pen. Code, § 2700.)

6) Authorizes Boards of Supervisors to compensate each person confined in or committed to a

county jail up to two dollars for every eight hours of work. (Pen. Code, § 4019.3.)
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Authorizes CDCR to require inmates to work for various institutions, as defined, except
those under the jurisdiction of the Prison Industry Authority (PIA), and requires inmates to
render emergency services for the preservation of life and property. (Pen. Code, § 2701,
subds. (a)-(b).)

FISCAL EFFECT: Unknown

COMMENTS:

1y

2)

Author's Statement: According to the author, “I am proud to introduce AB 475, a bill that
upholds dignity, fairness, and opportunity for incarcerated individuals. For the first time in
our state history, this bill would require that all work assignments for incarcerated individuals
is voluntary and they would not be subject to discipline for refusing a work assignment,
allowing for greater participation in rehabilitative services and helping to restore dignity and
bodily autonomy to incarcerated individuals. AB 475 promotes economic justice and better
prepares individuals for reintegration into society, and reflects our commitment to humane
corrections policies. AB 475 is a step toward a more just criminal justice system—one that
holds people accountable, while valuing work as a pathway to rehabilitation rather than a
condition of confinement.”

Effect of the Bill: This bill would remove the work requirement for every able-bodied
incarcerated person and replace it with a voluntary work program for all incarcerated
persons, except death-eligible incarcerated persons subject to Proposition 66°s passage in
2016.!

This bill likely would upend the existing structure of prison and jail work by creating a
bifurcated working population. Under current law, incarcerated persons are unable to refuse
work or decline a work assignment without risking significant punishment.? Incarcerated
persons can be assigned to work instead of participating in rehabilitative programming
without their consent. (Cal. Code Regs., tit. 15, § 3040, subd. (g).) By authorizing essentially
all incarcerated persons to work only on a volunteer basis, but leaving the death-eligible
population under different rules, one result of this bill likely would be some reimagining and
reorganizing of CDCR’s existing work programs and processes. The overall impact on
CDCR from any potential reorganization, however, remains unclear.

This bill would eliminate the requirement to work, including prohibiting CDCR from
punishing an incarcerated person for declining a work assignment. CDCR would retain the
ability, however, to reward an incarcerated person who voluntarily works with various
privileges and credits.

Supporters of the bill argue that volunteer work programs are less regressive and more
humane relative to compulsory work programs. As one scholar noted, “The exploitative

! Proposition 66. Death Penalty. Procedures. Initiative Statute (July 18, 2016) Legislative Analyst’s Office
<https://1ao.ca.gov/ballot/2016/Prop66-110816.pdf> [as of Mar. 19, 2025] (inter alia, specifying that every person

under a sentence of death must work while in state prison, subject to state regulations.).
2 What to Expect, California Department of Corrections and Rehabilitation
<https://www.cdcr.ca.gov/ombuds/ombuds/entering-a-prison-faqs/> [as of Mar. 17, 2025].
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dynamics [of forced prison labor] are rooted in slavery . . . which relies on inhumane,
regressive forms of revenue generation and masks the true costs of incarceration.”

Making work voluntary could also promote improved rehabilitation and public safety
outcomes by increasing developing marketable job skills and lowering re-offense rates. One
national program that requires voluntary workers and payment of relatively higher wages, the
Prison Industry Enhancement Certification Program (PIECP), has demonstrated voluntary
work programs can achieve these outcomes.* Data gathered from the program showed PIECP
participants returned to the job market quicker after release and reoffended less compared to
their counterparts who were not able to access the program.’ The California Legislature has
stated many times its commitment to rehabilitating incarcerated persons. In one section it
states, “The purpose of incarceration is rehabilitation and successful community reintegration
achieved through education, treatment, and active participation in rehabilitative and
restorative justice programs.” (Pen. Code, § 1170, subd. (a)(1).) Requiring voluntary work
could help advance these goals.

While the bill’s requirement to change the existing model of mandatory work for every able-
bodied incarcerated person to voluntary work for incarcerated persons likely will require
some adjustments, the potential benefits to incarcerated persons and society could also
positively affect public safety.

3) Inmate Labor and the Courts: This bill would mandate that essentially all work done by
incarcerated persons be part of a voluntary work program, which could create tension with
the United States and California Constitutions.

The U.S. Supreme Court has referred to the confinement exception on the Thirteenth
Amendment’s ban on involuntary servitude as an “express exception.” (United States v.
Kozminski (1988) 487 U.S. 931, 942 [abrogated by statute on other grounds].) The Ninth
Circuit stated the plain language of the Thirteenth Amendment does not prohibit prison labor,
even in private prisons. (Nielsen v. Thornell (2024No. 22-15302) F.4th [2024 WL 3334998].)
Our Supreme Court last year found inmates in county jails, who had not been convicted, have
no claim to minimum wage or overtime pay because, among other things, they are
“confined” within the meaning of the statute defining a locality’s right to pay them no more
than two dollars for every eight hours worked. (Ruelas v. County of Alameda (2024) 15
Cal.5th 968.)

Given federal and state courts have consistently found it permissible to subject incarcerated
persons to involuntary servitude under U.S. and California Constitutions, it is unclear
whether this bill’s change to California’s Penal Code will be enforceable without a statewide
constitutional amendment establishing that involuntary servitude is never permitted.

3 Mast, Forced Prison Labor in the “Land of the Free” (Jan. 16, 2025) Economic Policy Institute
<https://www.epi.org/publication/rooted-racism-prison-labor/> [as of Mar. 17, 2025].

4 Prison Industry Enhancement Certification Program, Bureau of Justice Assistance (Aug. 2018)
<https://bja.ojp.gov/sites/g/files/xyckuh186/files/Publications/PIECP-Program-Brief 2018.pdf> [as of Mar. 19,
2025].

5 Ibid.
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CDCR could plausibly challenge this law in courts arguing their authority under the
applicable constitutional provisions supersedes the bill’s statutory requirements. With this
possibility, enforcement of this bill could ultimately require passage of ACA 6 (See Related
Legislation), which would prohibit involuntary servitude.

Argument in Support: According to the California Public Defenders Association (CPDA),
“Current law requires the Department of Corrections and Rehabilitation (CDCR) to compel
incarcerated people to participate in 8 hours a day of programming, including labor,
education, counseling, physical fitness, and other programs, 5 days per week. Under existing
CDCR regulations, an incarcerated person who fails to participate as required is subject to a
loss of privileges, including the earning of good conduct credit.

“AB 475 would require CDCR to develop a voluntary work program instead of a mandatory
program. It would also establish rules for voluntary work assignments, including setting
wages for incarcerated people. Similarly, AB 475 would require local authorities to pass a
local ordinance to set compensation for county and city jail programs.

“AB 475 aligns with the values that CPDA members uphold every day in courts across
California where they fight to protect the constitutional rights of the overlooked or
marginalized. The bill reflects a commitment to creating a more just system, one that
provides equal opportunities for rehabilitation and keeps the human dignity of every
individual at the forefront of legal proceedings. Allowing people to be coerced into labor
while incarcerated perpetuates a system of exploitation that dehumanizes individuals and
disproportionately impacts communities of color. Prohibiting involuntary servitude in all
forms is a significant step in reversing this harmful cycle.”

Related Legislation:

a) ACA 6 (Wilson) would remove language from the California Constitution that allows
involuntary servitude as punishment for a crime. ACA 6 is pending referral to the
Assembly Rules Committee.

b) AB 1144 (McKinnor) would authorize incarcerated persons 55 years of age or older,
except those sentenced to death, in state prison or county jail to elect whether to continue
to work, reduce the number of hours worked, or retire. AB 1144 is pending hearing in
this committee.

Prior Legislation:

a) ACA 8 (Wilson), of the 2023-24 Legislative Session, was substantially similar to ACA 6.
ACA 8 was rejected by the voters.

b) AB 628 (Wilson), of the 2023-24 Legislative Session, was substantially similar to this
bill, except that AB 628 was made contingent on the passage of ACA 8. AB 628 was
approved by the Governor but failed to become law when the voters rejected ACA 8.

¢) ACA 3 (Kamlager), of the 2021-22 Legislative Session, was substantially similar to ACA
6. ACA 3 died on the Senate inactive file.
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REGISTERED SUPPORT / OPPOSITION:

Support

A New Way of Life Re-entry Project
Anti-recidivism Coalition

California Public Defenders Association (CPDA)
Greater Sacramento Urban League

Grip Training Institute

Opposition
None on file.

Analysis Prepared by: Dustin Weber / PUB. S./(916) 319-3744
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AB 479 (Tangipa) — As Introduced February 10, 2025

SUMMARY: Requires a court considering a vacatur petition based on a defendant’s status as a
victim of intimate partner or sexual violence to also consider whether the petitioner holds a
professional license, as specified, when deciding whether vacatur is in the best interest of justice.
Specifically, this bill:

1) Requires the court, before it may vacate the conviction, to make findings regarding the
impact on the public health, safety, and welfare, if the petitioner holds a license, as defined,
and the offense is substantially related to the qualifications, functions, or duties of a licensee.

2) Mandates if a petitioner holds a professional license, the petition and supporting
documentation shall also be served on the applicable licensing entity and the licensing
agency has 45 days to respond.

EXISTING LAW:

1) Allows a person arrested for or convicted of any nonviolent offense committed while they
were a victim of human trafficking, including, but not limited to, prostitution, the person may
petition the court for vacatur relief of their convictions, arrests, and adjudications under this
section. (Pen. Code § 236.14, subd. (a).)

2) Authorizes a person who was arrested for or convicted of any nonviolent offense, as
specified, committed while they were a victim of intimate partner violence or sexual
violence, to petition the court for vacatur relief of their convictions and arrests. (Pen. Code, §
236.15, subd. (a).)

3) Mandates that, upon showing an arrest or conviction was the direct result of being a victim of
intimate partner violence or sexual violence, the court shall find that the person lacked the
requisite intent to commit the offense and therefore vacate the conviction as invalid due to
legal defect at the time of the arrest or conviction. (Pen. Code, § 236.15, subd. (a).)

4) Provides that, after considering the totality of the evidence presented, the court may vacate
the conviction and the arrest and issue an order if it finds all of the following:

a) That the petitioner was a victim of intimate partner violence or sexual violence at the
time of the alleged commission of qualifying crime;

b) The arrest or conviction of the crime was a direct result of being a victim of intimate
partner violence or sexual violence; and,
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c¢) Itisin the best interest of justice. (Pen. Code, § 236.15, subd. (g).)
Requires the court, in issuing an order of vacatur, to do the following:

a) Set forth a finding that the petitioner was a victim of intimate partner violence or sexual
violence at the time of the alleged commission of the qualifying crime and therefore
lacked the requisite intent to commit the offense.

b) Set aside the arrest, finding of guilt, or the adjudication and dismiss the accusation or
information against the petitioner as invalid due to a legal defect at the time of the arrest
or conviction.

¢) Notify the Department of Justice that the petitioner was a victim of intimate partner
violence or sexual violence when they committed the crime and of the relief that has been
ordered. (Pen. Code, § 236.15, subd. (h)

Provides that, a petitioner who has obtained vacatur relief may lawfully deny or refuse to

acknowledge the arrest, conviction, or adjudication that is set aside pursuant to the order.
(Pen. Code, §§ 236.14, subd. (0); 236.15, subd. (0).)

Defines “vacate” to mean that the arrest and any adjudications or convictions suffered by the
petitioner which are deemed not to have occurred and that all records in the case are sealed
and destroyed. (Pen. Code, §§ 236.14, subd. (t)(2), 236.15, subd. (t)(2).)

Defines “nonviolent” to mean any offense not listed on the violent felonies list. (Pen. Code,
§§ 236.14, subd. (t)(3); 236.15, subd. (t)(1).)

States that in any criminal proceeding against a person who has been issued a license to
engage in a business or profession by a state agency, as specified, the state agency which
issued the license may voluntarily appear to furnish pertinent information, make
recommendations regarding specific conditions of probation, or provide any other assistance
necessary to promote the interests of justice and protect the interests of the public, or may be
ordered by the court to do so, if the crime charged is substantially related to the
qualifications, functions, or duties of a licensee. (Pen. Code, § 23, subd. (a).)

FISCAL EFFECT: Unknown

COMMENTS:

)

Author's Statement: According to the author, "AB 479 enhances public safety by ensuring
licensing boards are notified when individuals with serious convictions petition to clear their
records. In a recent case, the Board of Registered Nursing was unable to voice concerns
when a licensee with child pornography-related convictions had their charges vacated,
potentially allowing them to work with vulnerable populations. This bill allows the courts to
make fully informed decisions without substantially amending the process for victims. By
providing judges with critical information, AB 479 helps prevent risks to public safety while
maintaining a fair process.”
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Vacatur for Intimate Partner and Sexual Violence Generally: Penal Code section 236.14
provides post-conviction relief to human trafficking victims by vacating nonviolent arrests,
charges and convictions that were a direct result of human trafficking. Penal Code section
236.15 extends the same form of post-conviction relief to intimate partner violence and/or
sexual violence victims by vacating nonviolent arrests, charges, and convictions that were a
direct result of the intimate partner or sexual violence. Unlike an expungement, getting a
conviction vacated effectively means that the conviction never occurred. “Vacate” means that
the arrest and any adjudications or convictions suffered by the petitioner are deemed not to
have occurred and that all records in the case are sealed and destroyed. (Pen. Code, §§
236.14, subd. (t)(2), 236.15, subd. (t)(2).)

The purpose of these laws is to provide relief for individuals who have criminal records as a
result of their exploitation, by vacating nonviolent criminal offenses that were committed by
human trafficking victims at the behest of their traffickers. Vacatur under sections 236.14
and 236.15 requires showing by clear and convincing evidence, that the arrest or conviction
was the direct result of human trafficking, intimate partner violence, and/or sexual violence
and that the defendant lacked criminal intent to commit the underlying crime.

Penal Code section 23: Penal Code section 23 allows a licensing agency, as specified, to
voluntarily appear at a court proceeding in order to furnish pertinent information, make
recommendations regarding specific conditions of probation, or provide any other assistance
necessary to promote the interests of justice and protect the interests of the public, or may be
ordered by the court to do so, if the crime charged is substantially related to the
qualifications, functions, or duties of a licensee. This appears to be largely limited to
probation conditions. (See generally, Gray v. Superior Court (2005) 125 Cal.App.4th 629,
643 [holding that Medical Board was not entitled to provide conditions of bail despite it
being related to public safety.].)

This bill states that the court should consider the licensing entity’s position on vacatur if the
conviction is substantially related to the license. According to the Board of Registered
Nursing, the sponsor of the bill, a licensee was granted vacatur for possession of child
pornography upending the Department of Consumer Affairs, Board of Registered Nursing’s
(BRN) plans to de-certify the person so they could no longer work as a nurse.! However,
licensing is not relevant to determining whether a person should be granted vacatur. As noted
above, vacatur is appropriate when a person does not have the requisite criminal intent to
commit the crime because of the violence they suffered. It is akin to duress. The defense of
duress negates an element of the crime charged. (People v. Heath (1989) 207 Cal. App. 3d
892, 900 [“To establish the defense, the defendant must show [they] acted under such
immediate threat or menace that [they] reasonably believed [their] life would be endangered
if [they] refused.”].)

Furthermore, vacatur requires, by a showing of clear and convincing evidence that a
defendant did not have the requisite intent to commit the offense because of their status as a
victim of sexual violence and/or intimate partner violence. A “clear and convincing”

! See People v. Seth Adam Hall, No. E083533, Appeal from an Order of the Superior Court of California, County of
Riverside, March 20, 2024, pending before the Fourth District Court of Appeals, located at
https://unicourt.com/case/ca-scal -casebs6bfe570d112b-224166?init_S=c_relc#case-details
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standard is not an easy standard to demonstrate. It requires evidence sufficient to show
something is “highly and substantially more likely to be true than untrue. In other words, the
fact finder must be convinced that the contention is highly probable.” (Colorado v. New
Mexico (1984) 467 U.S. 310.) It seems really unlikely that the court would grant vacatur for
possession of child pornography if there was not substantial reason to believe the defendant
did have the intent to commit the crime. Therefore, allowing the licensing agency to argue to
the court vacatur should be denied for reasons specific to their license undercuts the vacatur
statute.

Seth Adam Hall litigation: As noted above, and according to moving papers filed by the
Department of Justice and provided by the author, this bill is based on a grant of vacatur for a
person convicted of possession of child pornography in violation of Penal Code section
311.11. Based on the conviction, on or about July 31, 2023, the BRN moved forward with
license revocation of the defendant’s nursing license. However, on or about February 12,
2024, the trial court in defendant’s case granted vacatur on the ground the defendant was the
victim of intimate or sexual violence and that he had made considerable efforts to distance
himself from the actions for which the police found child pornography.

However, the full record was sealed possibly due to the explicit nature of the abuse suffered
by defendant. As a result of vacatur, the BRN withdrew its attempt to revoke the defendant’s
license. The court ordered the defendant’s counsel to notify the Department of Justice of its
decision to vacate the defendant’s license. On or about November 5, 2024, the District
Attorney and the BRN appealed to the Fourth District Court of Appeals. The appeal is still
pending and presently in briefing status and on assignment.” BRN alleges, inter alia, that it
was entitled to notice and an opportunity to be heard pursuant to Penal Code section 23
before the court granted vacatur.

Also, as noted above, vacatur is based on a substantive defect in the conviction itself. It
effectively stands for the proposition that the defendant was not capable of criminal intent as
a direct result of significant violence. Based on the court records provided by the author, the
notice of vacatur states,

“The petitioner...was a victim of intimate partner violence or
sexual violence at the time the non-violence offense was
committed. The commission of the crime was a direct result of
being a victim of intimate partner violence or sexual violence.
The victim was engaged in a good faith effort to distance
himself from the perpetrator of the harm. It is in the best interest
of the petitioner and in the interest of justice.”

Given this case is pending appellate review and the facts of vacatur are under seal, it makes
more sense to wait for the court to makes its ruling before changing the law in this case.
Additionally, licensing agencies have some burden to follow criminal cases that may impact
licensure and provide input. BRN appears to have been aware of the arrest and conviction

2 https://unicourt.com/case/ca-scal -casebs6bfe570d112b-224166%init_S=c_relc#dockets
3 In the matter of Seth Adam Hall, Notice of Ruling in the Matter of the People of the State of California v. Seth
Adam Hall (Riverside County Super Court Case No. INF 2202269
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since it began disciplinary proceedings before vacatur. As noted by BRN, it may provide
information to the court pursuant to Penal Code section 23.

Finally, the court appears to have had ample grounds to grant vacatur in this case given the
serious nature of the underlying charge. This is exactly the type of relief the vacatur statute
was designed to provide — victims who could not form the requisite intent to commit the
underlying crime should not suffer a punitive impact as a direct result of the violence they
suffered.

Other Grounds for Discipline: As a general matter, a person may face revocation of their
professional license even where there is no conviction. The BRN Unprofessional Conduct,
Substantial Relationship Criteria, Disciplinary Guidelines and Criteria for Rehabilitation
states licensure may be suspended or revoked for “a crime, professional misconduct, or act
shall be considered to be substantially related to the qualifications, functions, or duties of a
[registered nurse], if to a substantial degree it evidences the present or potential unfitness of a
person holding a license or certificate to perform the functions authorized and/or mandated
by the license or certificate, or in a matter consistent with the public harm.” If there are facts
sufficient to support license revocation, it may be characterized as “professional
misconduct...” and discipline sought even without a conviction. (See Cal. Code Regs., tit.

16, § 1443.) Additionally, the professional rules make clear that a conviction, itself, is not the
only factor the Board considers. In some cases, a person with a prior conviction may still be
licensed or retain their license. (See Cal. Code Regs., tit. 16, § 1445.)

If the BRN is able to file an accusation and seek discipline without reference to a conviction,
it is unclear whether they should be allowed to participate in a court proceeding where
licensure is not relevant to whether the defendant had the requisite intent to commit the
underlying crime.

Argument in Support: According to the Board of Registered Nursing: “As the sponsor of
AB 479, the Board’s main goal is to ensure that when a trial court is considering a petition
for vacatur under Penal Code Section 236.15, it has all the input necessary to make a fully
informed decision. The bill would not impede or override the trial courts authority to grant a
petition. It would simply require that a petitioner give notice to their licensing board, if they
file a petition under Penal Code Section 236.15. This would allow the board an opportunity
to appear and be heard on the petition before the trial court issues its decision, if the board
believes there is a public protection concern.

“Unfortunately, last year a Board licensee was convicted of possessing a substantial amount
of child pornography. As a result, the Board began pursuing disciplinary action against the
individual’s license through the administrative court. Separately, the licensee petitioned the
trial court to vacate their conviction under the provisions of Penal Code Section 236.15.
However, the Board was not aware of the licensee’s petition and was not able to provide the
trial court with any input prior to its ruling.

“The trial court ultimately granted the petition to vacate the conviction, which prohibited the
Board from using the conviction or any related records as a basis for discipline in the
administrative court. Consequently, the licensee can continue practicing unrestricted as a
nurse, including with minor patients.
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“The Board is not suggesting that an individual who possesses a professional license could
never obtain a vacatur order under Penal Code Section 236.15. In many cases, the trial court
may conclude that the best interest of justice would be served by vacatur, notwithstanding the
licensing-related implications. The bill would simply ensure that the trial court consider
whether vacatur would be inconsistent with public protection from a licensing context before
making their ruling.”

Argument in Opposition: According to California Public Defenders Association: “AB 479
would amend Penal Code Section 236.15 (PC 236.15) to make it more difficult for victims of
intimate partner violence or sexual violence to obtain vacatur relief for convictions that were
the direct result of being a victim. AB 479 would add the additional requirement that vacatur
relief would be “in the best interest of justice as described in subdivision (g).”

“AB 479 would potentially reduce expungement relief for victims of human trafficking of
their past non-violent criminal records. This relief was enacted to enhance the futures of
these Californians through increased access to employment, housing, and other future
opportunities. By making this relief more difficult to attain, AB 479 would eliminate that
hope without providing any correlative benefit.

“PC 236.15 relief applies only to nonviolent prior convictions, which already rules out a vast
number of convictions. Adding another roadblock to relief simply doesn’t make sense.
CPDA members can attest to the misery that past records of conviction inflict upon our
clients, and the difficulty in expunging the records of worthy reformed individuals. The
existing requirement to obtain relief under PC 236.15 is:

“The petitioner shall establish, by clear and convincing evidence, that the arrest or conviction
was the direct result of being a victim of intimate partner violence or sexual violence that
demonstrates that the person lacked the requisite intent to commit the offense.”

“This existing requirement of a showing by clear and convincing evidence is already a
sufficiently high standard and in no way should be further complicated by the “best interest
of justice” requirement proposed by AB 479. Victims of intimate partner violence and sexual
violence have so many obstacles to overcome in their journey to become whole they do not
need, yet another one placed in their way; which is all that AB 479 would do.”

Related Legislation:

a) AB 633 (Krell), would expand vacatur relief to persons who were convicted of or
arrested for any offense committed when they were under the age of 18 and while they
were a victim of human trafficking. AB 633 is scheduled to be heard in this committee
today.

b) AB 938 (Bonta), would authorize vacatur relief for a person arrested or convicted of any
offense and authorize relief for a person whose offense was related, rather than directly
related, to being a victim of human trafficking, intimate partner violence, or sexual
violence. AB 938 is scheduled to be heard in this committee today.
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9) Prior Legislation:

a) AB 124 (Kamlager), Chapter 124, Statutes of 2021 requires courts to consider whether
specified trauma to the defendant or other circumstances contributed to the commission
of the offense when making sentencing and resentencing determinations and to expand
access to vacatur relief and the affirmative defense of coercion currently available to
victims of human trafficking to victims of intimate partner violence and sexual violence.

b) AB 2169 (Gipson), Chapter 776, Statutes of 2022 clarifies that vacatur relief for offenses
committed while the petitioner was a victim of human trafficking, intimate partner
violence, or sexual violence demonstrates that the petitioner lacked the requisite intent to
commit the offense, and that the conviction is invalid due to legal defect.

REGISTERED SUPPORT / OPPOSITION:
Support

Board of Registered Nursing
California District Attorneys Association

Oppose

All of Us or None Los Angeles

Californians for Safety and Justice
Californians United for A Responsible Budget
East Bay Community Law Center

Ella Baker Center for Human Rights

Initiate Justice

Initiate Justice Action

Justice2jobs Coalition

LA Defensa

Legal Services for Prisoners With Children
Local 148 LA County Public Defenders Union
San Francisco Public Defender

Sister Warriors Freedom Coalition

Smart Justice California, a Project of Tides Advocacy
Universidad Popular

Vera Institute of Justice
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Date of Hearing: March 25, 2025
Counsel: Ilan Zur

ASSEMBLY COMMITTEE ON PUBLIC SAFETY
Nick Schultz, Chair

AB 486 (Lackey) — As Introduced February 10, 2025

As Proposed To Be Amended in Committee

SUMMARY: Provides that a person who organizes a sideshow may be charged with aiding or
abetting a speed contest or exhibition of speed, even if they are not physically present at the
scene of the sideshow. Specifically, this bill:

)

2)

Provides that a person who organizes, facilitates, encourages, promotes, or instigates a side
show may be charged with aiding or abetting a motor vehicle speed contest or a motor
vehicle exhibition of speed, as specified, even if they are not physically present at the scene
of the sideshow.

Clarifies that this bill does not abrogate or otherwise modify the legal elements that must be
proven to find an individual guilty of aiding and abetting a crime as established in the
California Supreme Court’s decision in People v. Beeman (1984) 35 Cal.3d 547.

EXISTING LAW:

1

2)

3)

4)

5)

6)

Prohibits a person from engaging in a motor vehicle speed contest or motor vehicle
exhibition of speed on a highway or in an off-street parking facility, or aiding and abetting
such a contest or speed exhibition. (Veh. Code, § 23109, subds. (a)-(c).)

Defines a “motor vehicle speed contest” as a motor vehicle race against another vehicle, a
clock, or other timing device. (Veh. Code, § 23109, subd. (a).)

Provides that a person who aids or abets a motor vehicle speed contest or exhibition of speed
shall be punished by up to 90 days in county jail, a fine of up to $500, or both. (Veh. Code, §
23109, subd. (i)(1).)

Provides that, for purposes arrested for aiding or abetting a speed contest or exhibition of
speed, as specified, whether the person will be taken into custody or released and given a
notice to appear, is at the discretion of the arresting officer. (Veh. Code, § 40303.)

Provides that person shall not, for the purpose of facilitating or aiding or as an incident to a
motor vehicle speed contest or exhibition upon a highway or in an off-street parking facility,
in any manner obstruct or place a barricade or obstruction or assist or participate in placing a
barricade or obstruction upon a highway or in an off-street parking facility. (Veh. Code, §
23109, subd. (d).)

A “sideshow” is an event in which two or more persons block or impede traffic on a highway
or in an offstreet parking facility for the purpose of performing motor vehicle stunts, motor
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vehicle speed contests, motor vehicle exhibitions of speed, or reckless driving, for spectators,
and provides that a sideshow is also known as a street takeover. (Veh. Code, § 23109, subd.

(H)(A)D).)

7) Authorizes a court to order the privilege to operate a motor vehicle suspended for 90 days to
six months for a person who engages in, or aids or abets a motor vehicle exhibition of speed,
only if the violation occurred as part of a sideshow. (Veh. Code, § 23109, subd. (i)(2)(A)().)

8) Allows a peace officer to immediately arrest and take into custody a person engaged in a
motor vehicle contest, reckless driving, as specified, and an exhibition of speed on a highway
or an off-street parking facility, and to remove and impound the vehicle used in the offense
for up to 30 days. However, this does not apply to aiding or abetting an exhibition of speed
on any highway or in an off-street parking facility (Veh. Code, § 23109.2, subd. (a)(2)(D).)

9) Authorizes a peace officer to impound a vehicle without taking the driver into custody for
obstructing or placing a barricade upon a highway, or an off-street parking facility, for the
purpose of facilitating or aiding a speed contest or exhibition of speed. (Veh. Code, §
23109.3).

10) Provides that any person concerned in the commission of a crime, whether it be felony or
misdemeanor, and whether they directly commit the act constituting the offense, or aid and
abet in its commission, or, have advised and encouraged its commission, or who, by threats,
menaces, command, or coercion, compel another to commit any crime, are principals in any
crime so committed, and are punished the same as the person who directly commits the
crime. (Pen. Code, § 31.)

11) Defines the following terms:

a) An “off-street parking facility” is any off-street facility held open for use by the public
for parking vehicles and includes any publicly owned facilities for off-street parking,
and privately owned facilities for off-street parking where no fee is charged for the
privilege to park and which are held open for the common public use of retail customers.
(Veh. Code, § 23109, subd. (1).)

b) A “highway” is a way or place of whatever nature, publicly maintained and open to the
public for vehicular travel. Highway includes street. (Veh. Code, § 360.)

FISCAL EFFECT: Unknown
COMMENTS:

1) Author's Statement: According to the author, "Sideshows are a growing threat in
California, yet existing penalties largely target participants rather than the true instigators: the
organizers. AB 486 aims to put an end to this by tackling the root of these street takeovers
and hold organizers and promoters accountable.”

2) Aiding and Abetting a Crime: Aiding and abetting, sometimes referred to as accomplice
liability, allows prosecutors to charge persons that contribute towards the commission of a
crime as if they committed the crime itself, even if they did not perpetrate the offense
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directly.! A person who aids and abets a crime is punished the same as a person who directly
commits a crime. (Pen. Code, § 31)

Courts have outlined what constitutes aiding and abetting at length. Prosecutors, in order to
convict a person for aiding and abetting a crime, must prove four elements: 1) the perpetrator
committed the crime; 2) the defendant knew that the perpetrator intended to commit the
crime; 3) before or during the commission of the crime, the defendant intended to aid and
abet the perpetrator in committing the crime; and 4) defendant’s words or conduct did in fact
aid and abet the perpetrator’s commission of the crime. (CALCRIM No. 401 (2025).) As
stated by the California Supreme Court, “a person aids and abets the commission of a crime
when [they], acting with [] knowledge of the unlawful purpose of the perpetrator, [] the intent
or purpose of committing, encouraging, or facilitating the commission of the offense, and []
by act or advice aid, promote, encourage, or instigate the commission of the crime.” (People
v. Beeman (1984) 35 Cal.3d 547, 561).

The requirement that the person did in fact aid or abet the crime simply means that the person
must have actually participated in the offense. (People v. Malotte (1956) 46 Cal.2d 59, 65.).
For example, this includes acts that make an independent contribution to the commission of
the crime, or make it more probable that the crime will be completed. (People v. Flores
(1969) 269 Cal.App.2d 666, 669.) Aiding and abetting does not necessarily require physical
presence at the scene of the crime, although it is a factor that a court will consider in
determining if a person aided and abetted a crime. (People v. Bohmer (1975) 46 Cal.App.3d
185, 199.)

In addition to being equally responsible for a perpetrator’s intended criminal activity, aiders
and abettors can additionally be held responsible for the natural, reasonable, or probable
consequences of an offense they aided in committing or encouraged with the intent to further
the offense. (People v. Francisco (1994) 22 Cal.App.4th 1180, 1190-1191.) The applicable
test under this doctrine is if a reasonable person in their position would have or should have
known that the offense was a reasonably foreseeable consequence of the act

they aided and abetted. (/d. at p. 1190.)

Effect of this Bill: Existing law punishes those who aid and abet speed contests and
exhibitions of speed. (Veh. Code, §§ 23109, subds. (b), (c), (d) & (i)(1); 40000.15.)
Sideshows are events that facilitate speed contests or exhibitions. Specifically, a sideshow is
defined as two or more persons blocking or impeding traffic on specified property for the
specific purpose of performing crimes such speed contests or exhibitions of speed, for
spectators. (Veh. Code, § 23109, subd. (i)(2)(A)(i1).) Aiding and abetting speed contests and
exhibitions of speed are misdemeanors, punishable by imprisonment in a county jail for not
more than 90 days, by a fine up to $500, or by both. (Veh. Code, § 23109, subd. (i)(1).)

While aiders and abettors are generally punished the same as the perpetrator of the crime,
aiders and abettors of speed contest and exhibitions of speed have greater due process
protections than perpetrators of the crime. For example, peace officers can immediately arrest
and impound the vehicle of a person engaged in a speed contest, but this impoundment

! See Pen. Code, § 31 (providing “all persons concerned in the commission of a crime, whether it be felony or misdemeanor, and
whether they directly commit the act constituting the offense, or aid and abet in its commission, or, not being present, have
advised and encouraged its commission... are principals in any crime committed.” (emphasis added)






